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. 1 NTRODUCTI ON

On March 29, 2011, plaintiffs in this matter filed a Mdtion for Final Approval

of Class Settlenment (Doc. No. 134), as well as Modtions for Attorneys' Fees and
for Awards to the class representatives (Doc. Nos. 135, 136). On May 10, 2011
this court conducted a fairness hearing, offering plaintiffs, defendants, and
various objectors [*8] the opportunity to speak in support of or in opposition
to the court's final approval of the class settlenment agreenment. For the reasons
articul ated below, the court denies plaintiffs' Mbtions.

1. PROCEDURAL AND FACTUAL BACKGROUND

DirectBuy, Inc. ("DirectBuy") is a franchise nmenbers-only di scount shoppi ng
club. It has shopping centers throughout the United States and currently has
over 400, 000 nenbers. See Powel | Aff. Y 2, 9, Mar. 28, 2011 (Doc. No. 137-2).
DirectBuy purports to offer its nmenbers products at nanufacturer's or supplier's
prices, resulting in major savings for its nmenbers by cutting out the retai

mar kup. See Conpl. § 34 (Doc. No. 1). These products include a variety of
furniture, home inprovenent products, and appliances. Id.  24. However, in
order to receive this benefit, a custoner nust pay a sign-up fee of severa

t housand dollars and an annual renewal fee of around $200. Powell Aff. {7 3, 5.
Doubt | ess nenbers expect to recoup these fees in savings over the life of their
menbership. See, e.g., P. Pelsinger Obj. (Doc. No. 70) ("I thought [the
menbership fee] was a | ot but they convinced [ne] | woul d make that noney back
t hr ough savi ngs on our purchases.").

Wthin [*9] the |ast several years, a nunber of |awsuits have been filed in
addition to this one, accusing DirectBuy of msrepresentation, fraud, and
coercion. See Compl., Vance v. DirectBuy, Inc., No. 1:09-cv-1360 (S.D. Ind.
filed Jan 15, 2010) ("Vance Conpl.") (Doc. No. 86-9); Conpl., Swift v. Direct
Buy, Inc., No. 1:09-cv-4067 (E.D.N. Y. filed Jan. 19, 2010) ("Swift Conpl.")
(Doc. No. 86-6); Conpl., Ganezer v. DirectBuy, Inc., No. BC403076 (Cal. Super
. filed Dec. 2, 2008) ("Ganezer Conpl.") (Doc. No. 86-8); Conpl., Randall v.
Evanor, Inc., No. 09SL-CC03852 (Mb. Cir. C. filed Cct. 29, 2009) ("Randal

Conpl .") (Doc. No. 86-7).1 Wiile each of these actions take a somewhat different
approach, they are simlar in substance.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

1 Al but the Ganezer action were filed after the instant case. Plaintiffs' counsel were also
involved in a case, Ponzi v. DirectBuy, Inc., No. 3:08-cv-1274 (D. Conn. filed Aug. 20, 2008), that
was filed before the Ganezer action, but which was settled as an individual action
-------- - - - - End Footnotes- - - - - - - - - - - - - -

A. The Settl|l ed Causes of Actions

The instant |awsuit was brought by Christopher WIson and nine other current and
former DirectBuy nenbers purportedly on behalf of a class of all current and
former menbers [*10] of the club. Conpl. Y 2-8. Plaintiffs allege that
DirectBuy engaged in fraud by purporting to offer its nmenbers products "at the
manufacturer's or supplier's price." Id. at § 48. According to plaintiffs,
DirectBuy failed to disclose "rebates, discounts, and other paynents from

manuf acturers and suppliers,” which plaintiffs claimanounted to approxi mately
$8 mllion during the fiscal year ending in 2007, id. at § 49 and a total of $53
mllion during the eight year class period, Klotzbach Aff. 9§ 3-5, Mar. 29, 2011
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(Doc. No. 137-2).

Plaintiffs assert clainms pursuant to the Racketeer |nfluenced and Corrupt

Organi zations Act ("RICO'), averring that DirectBuy acted in collusion with its
franchi sees to engage in the alleged fraud. Conpl. 17 40-69. Plaintiffs also
assert a claimof unjust enrichnment. Id. at 9§ 70-78.

The Settlenment Agreenment purports to settle four additional class action

| awsui ts brought throughout the country. See Settl ement Agreenment at 4-5, 12
(Doc. No. 64-1). These cases each bring clains that rely on facts nearly
identical to those alleged in the instant action. See Vance Conpl. Y 46-70;
Swift Conpl. 19 79-86, 93-96; Ganezer Conpl. 1Y 12-15; Randall Conpl. 9 54.
Additionally, [*11] these other four cases allege that DirectBuy acted in
violation of the |Iaw by charging excessive freight and handling fees. See Vance
Conpl . 91 66-68; Swift Conpl. Y 68-78, 87-92, 94-96; Ganezer Conpl. 11 16-17;
Randal I Conpl . 1 54-55.

As the court understands it, none of these cases have had a class certified.?
Unlike plaintiffs in this case, the other plaintiffs do not allege violations of
RI CO Rather, two of the cases allege fraud, Vance Conpl. 1Y 52-63, Swift Conpl.
19 79-96; one case alleges breach of contract, Swift Conpl. {9 68-78; and

anot her includes an unjust enrichnent claim Vance Conpl. Y 64-70.
Additionally, three of the other cases allege violations of their states
consumer protection |aws. Vance Conpl. T 46-51; Ganezer Conpl. Y 25-45;
Randal I Conpl. Y 51-57.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

2 At least three of the cases have been stayed since 2010 based on DirectBuy's representation to
those courts of a settlenent in this case. See J. Randall & T. Randall bj. 4 (Doc. No. 157)
(Randal | case stayed August 23, 2010); J. Swift, et al. Obj. 1 (Doc. No. 213) (Swift case stayed
April 19, 2010); B. Vance Obj. 6 (Doc. No. 163) (Vance case stayed April 21, 2010).

- - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

B. The Procedural History of the Instant [*12] Case

The instant |awsuit was brought in this court in April 2009. See Doc. No. 1.
Shortly after the suit was filed, the parties jointly requested a stay of al
deadl i nes pendi ng settl ement negotiations, to be nedi ated by Mgistrate Judge
Garfinkel. See Doc. No. 14. This court granted that request, see Doc. No. 16,
and, for nearly a year and a half, the parties engaged in settl enent
negoti ati ons.

In Decenber 2009, plaintiffs in one of the several parallel actions noved to
intervene in this case in order to stay the settlement proceedi ngs. See Doc No.
28. The interveners had filed a notion to the Judicial Panel on Mutltidistrict
Litigation ("the MDL Panel "), seeking consolidation of four |awsuits pending
agai nst DirectBuy, including the instant case. Id. In February 2010, this notion
was rejected by the MDL Panel. See Doc. No. 41.

Settlement negotiations continued in this case until, on Decenber 9, 2010,
plaintiffs and defendants filed a Joint Mdtion for Prelimnary Approval of d ass
Settlement (Doc. No. 64). In light of the court's prior referral of the

settl enent proceedings to Judge Garfinkel, and given his famliarity with the
case, the court verbally requested Judge Garfinkel to handle [*13] the
prelimnary approval .3 On Decenber 14, 2011, Judge Garfinkel granted the Motion
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for Prelimnary Approval. See Doc. No. 65.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

3 In retrospect, the court was mstaken in not making a witten referral to Judge Garfinkel for a
Report and Recommendation on the Prelimnary Approval.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

From January through April 2011, the court received a nunmber of objections,
filed pro se and represented, to the terns of the Settlenent Agreenent, as wel
as an amicus brief filed by the attorneys general of thirty-seven states,4 the
District of Columbia, and Puerto Rico. See Doc. No. 161. A Hearing took place on
May 10, 2011, where parties and objectors were given an opportunity to express
their views as to the fairness, adequacy, and reasonabl eness of the settlenent.
See Doc. No. 239.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

4 These states include, Al aska, Arizona, Arkansas, Colorado, Connecticut, Delaware, Florida,
Georgia, ldaho, Illinois, lowa, Louisiana, Mine, Miryland, Massachusetts, M chigan, M nnesota,
M ssi ssi ppi, Mssouri, Mntana, Nevada, New Hanpshire, New Mexico, New York, North Dakota, Ohio,
Okl ahoma, Oregon, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, Utah, Vernont,
Washi ngton, and West Virginia.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

C. The Ternms of the Settlement [*14] Agreenent

The settlenent class is defined to include current and forner DirectBuy nenbers
during the tinme period from Cctober 11, 2002, until the date the Settl enment
Agreenent was prelimnarily approved, Decenber 14, 2010. See Settl enment
Agreenent at 5. This definition includes approximately 410,000 current nenbers
and 430,000 forner nenbers. See Powel| Aff. T 9.

The Settl enent Agreenment purports to settle:

all clains, demands, rights, causes of action, judgnments, executions, danmges,
liabilities, and costs or expenses of any kind relating to the Actions (including
attorney's fees and court costs), in law or equity, known or unknown, suspected or
unsuspected, fixed or contingent, arising out of or related to clains based on events,
transactions, or occurrences taking place at any tine before the Final Settlenent Date,
that were brought, or could have been brought, in the Actions.

Settlenment Agreenent at 12. "Actions" is defined to include the instant case and
each of the four cases discussed, supra. Id. at 4-5.

In exchange for this release, the class will receive, at mninum two free
nont hs of menbership. See id. at 10-11. Current nenbers will automatically
receive this benefit, whereas [*15] fornmer nenbers need to contact DirectBuy to
obtain any benefit. Id. Additionally, current menbers have the option to
purchase renewal s in advance and receive additional nonths free. Id. at 10
(offering four free nonths with the purchase of a two year renewal, and offering
one free nonth with the purchase of a one year renewal).

I'V. STANDARD OF REVI EW

A district court nust review the terns of a proposed class action settlenment to
ensure that it is "fair, reasonable, and adequate.” Fed. R Cv. P. 23(e)(2);
McReynol ds v. Richards-Cantave, 588 F.3d 790, 803 (2d Cir. 2009). This analysis
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is usually divided into two steps. First, a court will analyze the procedural
aspects of the settlement to determ ne whether the nature of the settl enent
proceedi ngs give rise to concerns of procedural unfairness. Id. at 803-04. A
presunption of fairness will arise, where "'"a class settlement [is] reached in
arm s-1 ength negoti ati ons between experi enced, capabl e counsel after meani ngfu
di scovery.'" Id. at 803 (quoting Wal-Mart Stores, Inc. v. Visa U S A Inc., 396
F.3d 96, 116 (2d Cir. 2005)) (alteration in original).

Second, a court will consider the substantive fairness of a settlenent
agreement, utilizing [*16] the nine factors articulated by the Second Circuit
in Gty of Detroit v. Ginnell Corp., 495 F.2d 448, 454 (2d Cr. 1974),
abrogated on other grounds by Gol dberger v. Integrated Res., 209 F.3d 43 (2d
Cr. 2000). These factors include:

"(1) the conplexity, expense and likely duration of the litigation; (2) the reaction of
the class to the settlenment; (3) the stage of the proceedings and the anount of

di scovery conpleted; (4) the risks of establishing liability; (5) the risks of

est abl i shing danages; (6) the risks of maintaining the class action through the trial;
(7) the ability of the defendants to withstand a greater judgnent; (8) the range of
reasonabl eness of the settlement fund in light of the best possible recovery; (9) the
range of reasonabl eness of the settlenment fund to a possible recovery in |ight of all
the attendant risks of litigation."

McReynol ds, 588 F.3d at 804 (2d Cir. 2009) (quoting Ginnell, 495 F.2d at 463).
"When a settlenent is negotiated prior to class certification, as is the case
here, it is subject to a higher degree of scrutiny in assessing its fairness."
D Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Gr. 2001).

The attorneys general, in their amcus brief, argue [*17] that the C ass Action
Fai rness Act (" CAFA") requires an even higher degree of scrutiny in the event of
a coupon settlenent. See Synfuel Techs., Inc. v. DHL Express (USA), Inc., 463
F.3d 646, 651 (7th Cr. 2006) ("CAFA . . . require[s] heightened judicial
scrutiny of coupon-based settlenents based on [the] concern that in many case
'counsel are awarded |l arge fees, while |eaving class nenbers with coupons or
other awards of little or no value.'" (quoting Pub. L. 109-2, 8 2(a)(3)(A), 119
Stat. 4, 4)). However, although CAFA added a nunber of different procedura

requi renments with respect to coupon settlenments, see 28 U S.C. § 1712 (pl acing
l[imtations on class fee awards, and requiring court to make a finding of
fairness in witing), the | anguage used to describe the standard of a court's
reviewis the sane as that found in Rule 23, conpare id. § 1712(e) (requiring
finding that the settlement be "fair, reasonable, and adequate" for class
menbers), with Fed. R Cv. P. 23(e)(2) (requiring the sane).

The court agrees that this in-kind settlenent does indeed resenble a coupon
settlenent. However, the court is already required to carefully scrutinize the
proposed settlenent under D Amato v. [*18] Deutsche Bank, because this

settl enent precedes class certification. 236 F.3d at 85. Therefore, the court
does not need to reach the question of whether CAFA altered the standard of
review found in Rule 23 for such a settlenent.

V. DI SCUSSI ON
A. Procedural Fairness

As an initial matter, the court nust determ ne whether the process of settling
the case was such that a presunption of fairness would be appropriate in this
case. See McReynol ds, 588 F.3d at 803. Such a presunption "nmay attach to a class
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settlenent reached in armis | ength negotiati ons between experienced, capable
counsel after meaningful discovery.” Wal-Mart Stores, 396 F.3d at 116. This case
i nvol ves facts that, on the one hand, m ght suggest procedural fairness. On the
other hand, in light of the early stage of the litigation and no fornal

di scovery, a presunption of substantive fairness does not appear appropriate at
this point.

The parties in this case did engage i n what appears to be intensive
negoti ati ons. See Mem to Counsel from Magistrate Judge Garfinkel (Doc. No.
137-3). The settlenent process took well over a year. Further, Judge Garfinke
nmedi at ed much of the negotiations and reports that they were hard fought. See
[*19] id. at 1 ("DirectBuy has been a tough adversary and, at times, a difficult
negoti ati on partner."). Judge Garfinkel, in his Menorandum recomendi ng
attorneys' fees, notes that the plaintiffs are represented here by highly
capabl e and assertive counsel, suggesting that any settlement terns were the
product of a truly adversarial process. See id. at 2 ("The quality of the
representation Cl ass Counsel provided to their nationw de clients was at the
hi ghest | evel. They brought great ability, experience, and diligence to their
work."); see also D Amato, 236 F.3d at 85 (noting that the involvenment of a
Speci al Master during the negotiation process "help[ed] to ensure that the
proceedi ngs were free of collusion and undue pressure").

Nonet hel ess, the court is concerned with the Iimted anpbunt of discovery
conducted prior to settlenent, and the nature of the discovery that has been
conducted. See McReynol ds, 588 F.3d at 803 (requiring "neaningful discovery" for
presunption of fairness to apply). Wiile plaintiffs report having conducted
interviews and revi ewed thousands of docunents, none of this is before the
court, nor do the interviews nor the responses to discovery appear to have been
conducted [*20] under oath. See Plummer v. Chem Bank, 668 F.2d 654, 658 (2d
Cr. 1982) (noting that, due to the lack of formal pretrial discovery, the
district court was required to carefully analyze the proposed settl enment).

Al t hough plaintiffs produced a nunber of sworn affidavits by DirectBuy enpl oyees
in support of their Mtion, see Doc No. 137-2, these affidavits are short and
carefully worded and do not include any supporting documentation

In light of this Iimted discovery, the court will not grant this Settlenent
Agreenent the presunption of fairness that mght normally adhere when settl enent
cones later in a case. Wile an early settlement can certainly produce fair
results for class plaintiffs, there are serious risks to absent class nenbers
that their released clains have been underval ued when cl ass counsel accepts an
early payout. See Plummer, 668 F.2d at 658 ("Although negotiations in the

i nstant case were conducted by undesignated cl ass representatives w thout forma
pretrial discovery, this, standing alone, did not preclude judicial approval.
However, the district judge was bound to wi thhold such approval until he had
closely and carefully scrutinized the joint settlenent proposal [*21] to nake
sure that it was fair, adequate and reasonabl e, and not influenced in any way by
fraud or collusion.").

B. Substantive Fairness
1. Scope of Rel ease

As an initial matter, the court mnust address the scope of the rel ease.
Plaintiffs and defendants sharply di sagree about what clains are and are not
rel eased by the Settl ement Agreenent. Defendants argue that the rel ease extends
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to all clains based on any facts alleged in the instant Conplaint or any of the
four complaints settled by the Agreement. See generally Defs.' Mem Re: Scope of
Rel ease (Doc. No. 204). Plaintiffs, however, urge a narrower construction of the
rel ease as reaching only clains that were brought or could have been brought as
class actions in the five relevant lawsuits. Pls.” Mem in Support of Fina
Approval at 38 (Doc. No. 137); Pls.' Reply to Obj. 16-28 (Doc. No. 206).
Plaintiffs further argue that Rule 23 acts to bar the rel ease of clains that
could not be brought as part of a cohesive class action lawsuit. 1d. at 4-5.

In analyzing the fairness of the Settlenment Agreenment below, the court will
assune the narrower reading of the release is the correct one. Even under
plaintiffs' reading of the Agreenent, a substantial [*22] nunber of clains are
foreclosed by this settlement. Specifically, any claim whether brought pursuant
to state or federal |aw -based on the sanme factual predicate as the operative
clains in the five conplaints®-is to be rel eased. See Settlenent Agreenent at
23 (releasing all clains that "were brought, or could have been brought, in the
Actions"); see also Wal-Mart Stores, 396 F.3d at 107 ("The law is wel
established in this Circuit and others that class action rel eases may include
clains not presented and even those which could not have been presented as | ong
as the rel eased conduct arises out of the '"identical factual predicate' as the
settled conduct." (quoting TBK Partners, Ltd. v. W Union Corp., 675 F.2d 456,
460 (2d GCir. 1982)). These clainms include, at mninum any clains relying on
all egations that DirectBuy failed to disclose various rebates and di scounts
recei ved from manufactures and suppliers and allegations that DirectBuy failed
to disclose the nature and size of its freight and handling fees. See, e.g.
Conpl. ¢ 48 (alleging defendants engaged in fraud by purporting to offer its
nmenbers products "at the manufacturer's or supplier's price"); Vance Conpl. 91
66-68 (alleging [*23] that DirectBuy was unjustly enriched by "chargi ng and
col I ecting unreasonabl e and exorbi tant shipping and handling fees").

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

5 Wiile a couple of the conplaints allege facts regarding DirectBuy's high pressure sales tactics,
see Ganezer Conpl. T 16; Randall Conpl. 9 12-23, plaintiffs argue that these facts are extraneous
to the actual clainms brought by the five conplaints--nanely, clains that DirectBuy failed to

di scl ose and di ssem nate various rebates and di scounts received from manufacturers, see, e.g.,
Conpl. 1 48, and clains that DirectBuy utilized freight and handling fees to overcharge its nmenbers,
see, e.g., Vance Conpl. 1 66-68.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

2. Nature of Benefit

There is al so sharp di sagreenent about the nature of the benefit received by the
class pursuant to the Settlenent Agreenent. Plaintiffs argue that the court
should treat the settlement as being equivalent to the approxi mate cash val ue of
the two nonths nmenbership offered to class nenbers. See Pls.' Mem in Support at
24-26. They estimate that, on the low end, this settlenent can be val ued at
around $19.5 mllion and, on the high end, worth $55 mllion. Id. Cbjectors
contend, however, that the settlement resenbles a coupon settlenment which [*24]
provides little or no value to class nenbers. See State Attorneys CGeneral Brief
Ami cus Curiae at 6-7 ("AGs' Amicus") (Doc. No. 161). The court agrees with

obj ectors.

The instant Settlenment Agreenment shares nany characteristics with the infanous
"coupon" settlenment. See Nat'l Ass'n of Consumer Advocates, Standards and
Quidelines for Litigation and Settling Consuner Class Actions (2d ed. 2006), 255
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F.R D. 215, 235 ("[T]he considered view today is that unless a coupon settl enment

provi des increased benefits to class menbers and possesses certain saf eguards,

they should generally be avoided . . . .").6 Instead of a cash payout, DirectBuy

of fers class nenbers an in-kind benefit--continued or renewed nenbership. See

Synfuel Techs., 463 F.3d at 654 (noting that in-kind conmpensations are generally

cause for scrutiny). As with nost in-kind benefits, the dollar anpbunt ascri bed

to the benefit does not represent its actual cost to DirectBuy. See, e.g.

Clement v. Am Honda Finance Corp., 176 F.R D. 15, 26-27 (D. Conn. 1997)

(di sapproving settlenent, and noting that coupons operated as "a sophisticated
mar ket i ng programt for defendant). DirectBuy receives a clear benefit by

mai ntaining its menbers [*25] for as long as possible, and this settlenment

mght well result in an increase in DirectBuy's nmenbership base. The conpany

m ght, for exanple, within the two free nonths, convince a wavering nenber to

sign up for another year with the club. An even greater benefit m ght be had as

a result of former menbers tenporarily returning to DirectBuy. DirectBuy could

reap further gain as a result of any purchases nade, by way of handling fees and

some freight charges.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

6 The National Association of Consunmer Advocates Quidelines |list a nunber of circunstances where
coupon settlements may be appropriate, including

(1) if the primary goal of the litigation is injunctive and the defendant agrees to an
injunction, or the certificates are good for the purchase of small ticket consumable
itens which class nenbers are likely to purchase, or the certificates represent true

di scounts that would not otherw se be available, (2) where the certificates are freely
transferable, (3) where the coupons are in addition to and can be added to any

al ready- exi sting coupons or sales incentives, (4) where the coupons should be stackable
(i.e., a consumer can use nore than one in a transaction); and (5) where there is a
[*26] market-maker to insure a secondary transfer narket.

Nat'l Ass'n of Consuner Advocates, supra, 255 F.R D. at 236. Needl ess to say, none of these
circunstances is present here

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Additionally, the value to the class is often overstated when an in-kind award
is made. See Synfuel Techs., 463 F.3d at 654 ("'[C]onpensation in kind is worth
| ess than cash of the same nomnal value . . . .'"" (quoting In re Mex. Money
Transfer Litig., 267 F.3d 743, 748 (7th CGr. 2001) (first alteration in
original)). Two nonths free nenbership is only of value if a nenber has an
interest in retaining her nmenbership and actual |y purchases sonet hi ng.
Seventy-five percent of DirectBuy nenbers renew every year. Powel|l Aff. ¢ 8.
This means that a full twenty-five percent of current class nenbers will receive
no benefit fromthe settlenent in question. See, e.g., J. Canmillieri Obj. (Doc.
No. 77) ("l object to the settlenent terns because | no |longer require the
services of DirectBuy. Receiving a free two nonth nenbership does not provide ne
with any renuneration."). Further, assuming that nearly all former nmenbers have
no interest in continued nmenbership--which could be inferred fromthe fact that
only five percent of [*27] former nenbers are seeking to participate--nore than
hal f the class appears to be without a benefit.” See, e.g., R Merillat Qbj.
(Doc. No. 78) ("I amobjecting to the settlenent for the sane reason that |

di scontinued participating with DirectBuy as a consunmer. . . . As | have deci ded
| ong ago not to buy fromDirectBuy, | believe that the two nonths of free
nmenbership is ludicrous.").

- - - - - - - - - - - - - - FoOtnotes - - - - - - - - - - - - - - -
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7 This settlement m ght have had some value to these class nmenbers, had the benefit been
transferrable. See Cenent, 176 F.R D. at 28 ("The val ue of these coupons is too specul ative. Absent
a transfer option or other guaranty of some mninmal case payment, there is a strong danger that the
settlement will have absolutely no value to the class.").

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Even for the seventy-five percent of current menbers who are likely to renew,
based on historical experience, plaintiffs' estimtion of the valuation is not
entirely reasonable. The court |acks any infornation about the purchasing
patterns of DirectBuy nenbers throughout the year. The fact that one year's
worth of nenbership may be reasonably val ued at $200 does not necessarily nean
that a nmonthly menbership is worth $17. |If nmenbers tend to purchase
infrequently, [*28] as opposed to regular nmonthly purchases, many class nenbers
woul d receive no value fromthe settlenment because their purchasing habits may
be such that the two free nonths will result in no savings.

For these reasons, the court is of the viewthat, at a theoretical best, the
settlement m ght have a value of between $15 nillion and $27 mllion, to sone
fraction of current and forner nenbers, and nmay well be worth nmuch | ess even to
them The $15 nmillion estinmation is based on the assunption that seventy-five
percent of current menbers (around 300,000 nmenbers) value their nenbership at
$16. 67 per nmonth and would be interested in renewing for one year, receiving a
total of three free nonths of menbership.8 The $27 million nunber additionally
assunes that seventy-five percent of the original seventy-five percent (around
225,000 menbers) would be interested in renewing for two years, receiving six
nonths free nmenbership instead of three, and assunes that the 22,636 forner
menbers who wi shed to partake in the settlement also valued their menbership at
$16. 67. These nunbers are obviously very rough, and very likely inflated, but
will serve as a guide to the court when it considers the adequacy [*29] of the
settl enent bel ow.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

8 As di scussed above, this is not the only reasonable assunption, nor is it in the court's viewthe
nmost reasonabl e assunpti on.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

3. Ginnell Factors

A district court nust consider a nunber of factors when determ ni ng whet her a
particul ar settlement is substantively fair. See Grinnell, 495 F.2d at 463. As
di scussed in detail below each factor is either neutral or weighs against a
finding of fairness in this case.

a. Conplexity, Expense, and Likely Duration of Litigation

This does not strike the court as a particularly conplex case. Rather, clains
are based on relatively straightforward contract clainms and derivative clains in
vari ous consumer protection statutes and, in the instant case, R CO Based on
the description of the conduct in question, discovery should be relatively

strai ghtforward, as class actions go.

Plaintiffs' contention that RICOis a difficult claimto pursue is a bit of a
red herring. Al though plaintiffs in this particular case opted to pursue clains
under that statute--likely due to the treble damages available to a prevailing
party and a potential national class--none of the other four cases chose that
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route. Instead, these cases were brought pursuant [*30] to well-known conmon

| aw causes of actions, such as breach of contract, fraud, and unjust enrichnent,
as well as various state consunmer protection statutes. See, e.g., Vance Conpl.
19 46-63. Had the parties here sought only to settle clains under RICO, the
consi deration of the difficulty of bringing such claims, as plaintiffs and

def endant s suggest, would be reasonable. Here, however, parties ask for approval
to settle all of the aforenmenti oned comon | aw and consuner protection clains.
Therefore, the nature and conplexity of these clains nust be considered by this
court prior to any such approval.

The court does note that this case has been pending for nearly two years.
However, the parties have been in settlenent negotiations the entire tine.
Managed wel |, the court does not expect this litigation to last an inordinately
long tine as conpared to other class actions which the court has overseen. Wile
this view of the litigation does not necessarily weigh against a denial of any
settl enent agreenent, it does argue agai nst discounting the value of plaintiffs
clainms, based on a view of this litigation as a conplicated and expensive
lawsuit to bring.

b. [*31] Reaction of the Class to Settlenent.

The Second Circuit has generally been of the view that a | ow objection rate by
absent class menbers is supportive of a settlenent agreenent. See WAl - Mart
Stores, 396 F.3d at 118 ("'If only a small number of objections are received,
that fact can be viewed as indicative of the adequacy of the settlement.'"
(quoting 4 Alba Conte & Herbert B. Newberg, Newberg on C ass Actions § 11.41, at
108 (4th ed. 2002)) However, the Circuit has also stated that a | ow response
rate i s the normand shoul d not be over-construed. See In re Traffic Exec.
Ass'n--E. RRs., 627 F.2d 631 (2d Cir. 1980) ("A substantial |ack of response
from absentee cl ass nenbers appears to be the normrather than the exception.").
Al t hough the number of objectors is quite lowrelative to the size of the

cl ass--wel |l under one percent of the total class--the court does not believe
that an inference of approval by way of silence is warranted, in light of the
fact, inter alia, that notice of class action was sent sinultaneously with
notice of settlement. See In re Gen. Mdtors Corp. Pick-Up Truck Fuel Tank Prods.
Liability Litig., 55 F.3d 768, 812-13 (3d Cir. 1995).9

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

9 An argunent was made by West [*32] Virginia, and a couple of the represented objectors, that the
notice sent to the class was insufficient. See B. Hebert Obj. 24-26 (Doc. No. 167); L. Sohl & P.
Ganezer bj. 12-13 (Doc. No. 149); W Va. Obj. 10-14 (Doc. No. 107-9). If this is the case, it m ght
account for the | ow objection rate. However, while the court has significant concerns about the
Notice, for the purposes of this Ruling, the court will assune that notice was proper. See

di scussion, infra, at 31.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Those who have objected to the settlenment do so vociferously. They viewthe
settlenent as entirely too snmall--indeed to sonme of no value--to resolve clains
that they believe to be worth substantially nore than the value to themof two
nmont hs nenbership. See, e.g., D. Crockett & S. Crockett Obj. (Doc. No. 73)
("Receiving a two nonth free nmenbership with a $200/year nenbership fee is
hardly a settlenent for the cost we have incurred."). Many of the objectors view
their clainms to be worth at |east the value of their nenmbership initiation fees,
whi ch cost them thousands of dollars.10 See, e.g., L. Mnton Qbj. (Doc. No. 75)
("The Settlenment is inadequate. | would like a full refund of the initial

menber ship fee of $5,000+.").
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- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

10 The [*33] court does not viewthe fact that a little over two thousand former menbers have
sought to receive the benefit of the class action as indicating a favorable view of the settlenent
by them These class nmenbers might rationally accept the benefit of the settlement, while not
viewng it as very valuable or even a reasonable settlenent.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

In further support of these dissenters, thirty-nine attorneys general have filed
a brief in amcus curiae opposing the settlement. See Doc. No. 161. The
attorneys general forcefully argue that the settlenment is both overstated and
underval ued. 1d. The court finds their Menorandumto be especially hel pful and
views it as a placeholder for many absent class menbers' objections.1l See

Fi gueroa v. Sharper Image Corp., 517 F. Supp. 2d 1292, 1328 (S.D. Fla. 2007)
(noting that objection to settlenment agreement by thirty-five state attorneys
general --"representing hundreds of thousands, if not mllions, of eligible class
menber s"--counsel ed against a finding of fairness).

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

11 In fact, in light of the media coverage of this Objection, an absent class nmenber in one of these
thirty-seven states, the District of Colunbia, or Puerto Rico mght reasonably assume that her
interests [*34] are being protected by the involvenent of her state's attorney general. See, e.g.,
Mchelle Singletary, O ass-Action Coupon Settlenents Are a No-Wn for Consuners, Wash. Post, Apr.

28, 2011, at Al4 (reporting that thirty-nine attorneys general oppose the instant settlenent).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Plaintiffs enphasize that a nunmber of the objectors discuss facts, such as

Di rectBuy's aggressive sales tactics, which did not formthe basis of the
settled clains and woul d not be released. Pls." Mem in Support at 53-58; see,
e.g., P. Herter & C. Herter Obj. (Doc. No. 168) (discussing aggressive sales
tactics and pronmise of "once in a life time opportunity"); Santucci Obj. 125
(Doc. No. 125) ("I was told after sitting in on a Direct Buy sales pitch for 3
hours that if | didn't sign the contract right then in there | would never be

able to come back and get a nenbership. . . . | was so afraid |I was m ssing out
on a good deal that | signed on the dotted line."). As the court discussed,
supra, for the purposes of this Ruling, it will construe the rel ease narrowy.

Thi s narrow constructi on does not, however, conpletely address these objectors
ar gunent s.

First, the objectors' "m sconception"” (in plaintiffs' view) of [*35] the
breadth of the Settlenment Agreenent is not necessarily unreasonable. Rather, it
resulted froma rel ease that was poorly witten by the parties, and it is a
readi ng consistent with that chanpi oned by defendants. See discussion, infra, at
29-31. The court will, therefore, not disnmiss the argunents as to the
substantive unfairness of the Agreement out of hand, sinply because they do not
argue directly to the narrow view of the release in question

Further, although sone objectors focused on the sales tactics used to induce

t heir nenmbership, the court imagines that any nunber of these objectors would
not be conpl ai ning, had they received the benefit of the bargain they believed
they were making with DirectBuy. Even under plaintiffs' narrow construction of
the rel ease, then, these objecting class nmenbers might be giving up a
substantial portion of any fraud claimthey might otherw se have, by rel easing
any claimthat DirectBuy failed to deliver on its promise to sell to its nenbers
at the manufacturer's and supplier's price.
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For all these reasons, this second Ginnell factor does not support approval of
the Settlement Agreement. Even if the nunber of objectors is quantitatively |ow
as [*36] a percentage of the entire class, the reaction of those who did object
and the forceful brief filed by the thirty-nine attorneys general strongly
recomend deni al

c. The Stage of the Proceedi ngs and D scovery Conduct ed.

As di scussed, supra, this case has not progressed substantially. Al though
plaintiffs have conducted sone confirmatory di scovery, given the relatively
early stage of the proceedings, the parties, the objectors, and the court are
not in a good position to evaluate the strength of the clainms released and the
val ue of the settlenent to the class. Again, the lack of formal discovery does
not necessarily prevent this court from approving settlenent. See Plummer, 668
F.2d at 658. However, it does not weigh in favor of this court's approval.

d. Risks to the Class Associated with Proceeding to Trial.12

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

12 The court here is conmbining three factors fromGinnell. See Wal-Mart Stores, 396 F.3d at 118-19
(conbining the fourth, fifth, and sixth Grinnell factors into one).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

This next factor is essentially an evaluation of the strength of plaintiffs'
clainms. The court must consider the risks concomtant wi th pursuing this case,
including the risk of plaintiffs' being unable to prove liability, [*37] to
prove damages, and to maintain their class action through trial. See Wl - Mart
Stores, 396 F.3d at 118. Unsurprisingly, both plaintiffs and defendants play up
t hese risks and suggest that plaintiffs' clains are too weak to garner a
substantial settlement award. The court disagrees with this assessnent, at |east
in part.

Plaintiffs engage in a detailed analysis of the clains underlying this action
and the other settled actions. See Pls." Mem in Support at 9-19. They argue,
and the court agrees, that there is a risk that plaintiffs will not be able to
establish liability or danages. Id. However, plaintiffs appear to overstate
these risks. Further, plaintiffs fail to account for the nyriad of state
consuner protection statutes that are available to class nenbers and their

i npact on plaintiffs' risk assessment.

The claims purported to be settled by the Agreenment can be placed into two
categories: (1) clains that DirectBuy failed to disclose and di ssem nate vari ous
rebates and di scounts received from nanufacturers, see, e.g., Conpl. T 48; and
(2) clainms that DirectBuy utilized freight and handling fees to overcharge its
nmenbers, see, e.g., Vance Conpl. Y 66-68. As to the first, plaintiffs [*38]
argue that there will be serious difficulties proving both liability and
damages, see Pls.' Mem in Support at 9-15, and as to the second, plaintiffs
contend that there were sone factual problens uncovered in the confirmatory

di scovery that mght well elimnate these clains, id. at 16-20. The court

recogni zes that clainms as to freight and handling may be weak, in light of the
fact that these fees have al ways been di sclosed to nmenbers. See Powel | Aff.
15-17. However, it is the court's viewthat plaintiffs overstate the weaknesses
with respect to the clains based on DirectBuy's recei pt of rebates and di scounts
from manufacturers and suppliers.
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Plaintiffs first argue that there are factual limtations to their claim of
fraud. Pls.'" Mem in Support at 10-13. Wth respect to the noney received from
cooperative advertising and other pronotional allowances, DirectBuy clains that
it did not "profit" fromthis noney, but that, instead, it used the funds to
cover costs and create itenms inportant to serving its custoners, such as
cat al ogs. See Kl otzbach Aff. 9 2; Powell Aff. § 10; Steinberg Aff. § 2, Mar. 28
2011 (Doc. No. 137-2). Additionally, with respect to DirectBuy's "pronpt-pay"

di scounts, [*39] DirectBuy appears to insist that it has a right to do what it
wi shed with the paynents nmade by its nenbers toward products, including generate
addi ti onal funds via these pronpt-pay discounts, provided it supplied the
customer with the product purchased. Pls.” Mem in Support at 12-13.

These argunents, however, are specious. DirectBuy does not have the right to
expend its customers' noney in whatever way it desired if doing so would be

i nconsistent with a representation made to its custoners. As for how DirectBuy
spent the noney it received from manufacturers and suppliers, this argunent
appears to be little nore than clever accounting. Presumably these expenses
woul d cone out of DirectBuy's own assets if these discounts and all owances were
required to be passed on to its menbers to reflect the "manufacturer's price."

Plaintiffs argue next that it would be difficult for themto establish
fraudulent intent, as required by RICO. Pls.' Mem in Support at 13-14.
According to plaintiffs, DirectBuy's General Counsel, C. Joseph Yast, had
advised DirectBuy that its practices with respect to rebates and di scounts were
entirely legal. Id. OF course, a jury or court does not have to agree with
Yast's [*40] analysis. However, even so, plaintiffs will face a hurdle proving
that DirectBuy acted with fraudulent intent in |light of Yast's advice.

Finally, plaintiffs argue that their clains are weak because plaintiffs may not
be able to prove that the nisrepresentations were material. See id. at 14-15.
The size of these rebates and di scounts are claimed to have anpbunted to no nore
than $53 million during the class period. Kl otzbach Aff. 1 3-6. In light of the
over $4 billion in products purchased by DirectBuy nenbers during that period,
id. at § 6, these rebates and discounts anpbunt to a narkup of a little nore than
one percent. Further, as of 2009, DirectBuy has been disclosing the existence of
the rebates and discounts to its custoners and clains that its menbership
nunbers have not substantially changed, Powel|l Aff. § 14, suggesting that the
failure to disclose was not, in fact, material

Al t hough the court agrees that these facts relating to intent and materiality
tend to support the parties' argunment that the clains in this case are weak, the
court does not believe that full account has been taken of the inpact of state
consumer protection aws on the risks associated with the clains being [*41]

rel eased. As discussed, supra, as part of the settlenent, class nenbers would be
giving up any state clainms based on the sane factual predicate as those
underlying the clainms in this case. A proper consideration of the standards of
proof under these consuner protection statutes is, therefore, required before
the risk to the class of recovering can be assessed. See, e.g., In re Mex. Money
Transfer Litig., 164 F. Supp. 2d 1002, 1022-27 (N.D. 111. 2000) (approving
settlenent after careful consideration of the strength of rel eased state | aw
clains); Cenent, 176 F.R D. at 29 (rejecting settlenment, in part, because of
failure to account for strength of state consumer protection clains).

Unli ke RICO, many, if not npbst, state consumer protection statutes do not
requi re consuners to prove that defendants acted with intent to violate the | aw
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See, e.g., Associated Inv. Co. Ltd. P ship v. WIlians Assocs. |V, 230 Conn
148, 158, 645 A 2d 505 (1994) (holding that a clai munder the Connecticut Unfair
Trade Practices Act ("CUTPA") does not require proof of intent); Hewett v.
Squaw Val l ey Ski Corp., 54 Cal. App. 4th 499, 520, 63 Cal. Rptr. 2d 118 (1997)
(holding that a claimunder Cal. Bus. & Prof. Code 8§ 17200--alleged in the
Ganezer [*42] Conplaint--does not require proof of intent); Huch v. Charter
Commt' ns, Inc., 290 S.W3d 721 (M. 2009) (holding that a clai munder M. Rev.
Stat. 8§ 407.020--alleged in the Randall Conpl aint--does not require proof of
intent); Stutman v. Chem Bank, 95 N Y.2d 24, 29, 731 N.E. 2d 608, 709 N.Y.S. 2d
892 (2000) (holding that a claimunder N Y. Gen. Bus Law § 349 does not require
proof of intent).13 The parties' argunents with respect to materiality are
simlarly called into question by state consuner protection |laws. These statutes
often do not require proof of individual reliance and have | ower standards of
proof for materiality than common | aw fraud. See, e.g., Aurigenma v. Arco
Petrol eum Prods. Co., 734 F. Supp. 1025, 1029 (D. Conn. 1990) ("Plaintiffs need
not prove reliance [under CUTPA] or that the alleged unfair or deceptive
representati on became part of the basis of the bargain."); In re Tobacco |
Cases, 46 Cal. 4th 298, 326-27, 93 Cal. Rptr. 3d 559, 207 P.3d 20 (2009)
(holding that Cal. Bus. & Prof. Code § 17200 does not require proof of

i ndi vidual reliance, and holding that a plaintiff need not prove that

nm srepresentation was the "sole or even the predonm nant or decisive factor

i nfluencing his conduct"); Hess v. Chase Manhattan Bank, USA, N A, 220 S. W 3d
758, 773-74 (Mb. 2007) [*43] (holding that Mbo. Rev. Stat. § 407.020 does not
require proof of individual reliance, and defining "material fact" as "any fact
whi ch a reasonabl e consuner would |ikely consider to be inmportant").

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

13 The attorneys general, in their amicus brief, cite to nore than a dozen different state consuner
protection laws that al so appear to no require proof of intent. See AG' Amicus at 26 n.19.
- ------- - - - - End Footnotes- - - - - - - - - - - - - -

The court notes that these state consuner protection statutes may not be
suitable for litigation on a nationwi de class action basis. See, e.g., Inre
Grand Theft Auto Video Gane Consuner Litig., 251 F.R D. 139, 154-161 (S.D.N. Y.
2008) (denying certification of nationw de settlenment class involving state
consumer protection statute). However, it appears to the court that they may be
wel |l suited for statewi de class actions, especially within the states with
broadly witten consunmer protection statutes. This attenpt is already being nmade
in California and M ssouri. See generally Ganezer Conpl.; Randall Conpl.
Further, investigations by state attorneys general are under way in at |east a
couple states, and, in sone states, consuner protection actions can be brought
on behal f of consuners. See, e.g., Conmpl., [*44] State ex rel. MG aw v.
DirectBuy, Inc., No. 11-C-140 (W Va. Cr C. filed Jan. 26, 2011) ("MG aw
Conpl.") (Doc. No. 107-2) (West Virginia enforcement lawsuit); Fairness H'g Tr.
46-49 (counsel on behalf of New York Attorney General discussing New York State
i nvestigation).

Therefore, in light of these statutes and the evidence that public and private
attorneys are prepared to enforce them class nenbers appear to have
substantially stronger clains than the RICO clains alleged in this case. Because
the parties seek to release these state clains via the Settlenent Agreenent, the
strength of these clains nmust be accounted for in this court's analysis of the
fai rness, adequacy, and reasonabl eness of the Agreenent. See Cenent, 176 F.R D.
at 29.
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e. Ability of Defendants to Wthstand Greater Judgment.

This factor is not argued by the parties. The court assunes, therefore, that
defendants can withstand a greater judgment.

f. Range of Reasonabl eness of Settlenent. 14

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

14 The court here is conbining two factors fromGinnell. See Wal-Mart Stores, 396 F.3d at 119
(conbining the eighth and ninth Giinnell factors into one).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Finally, the court nust attenpt to determnmine the range of reasonabl eness for
[*45] a settlenment in this case, in |ight of the best possible recovery and the
attendant risks of litigation already discussed. See WAl -Mart Stores, 396 F.3d
at 119. Once the court has done so, it can exam ne whether the instant
Settlement Agreenent falls within this range. 1d.

Plaintiffs argue that the best possible recovery for the class is approxi mately
$53 million, or the total amount defendants received from manufacturers and
suppliers as discounts, rebates, or pronotional allowances during the eight year
class period. See Pls.' Mem in Support at 40-41. This is, of course, a good
reference point. However, the court notes that class menbers expended severa

t housands of dollars to beconme nenbers. See Powel|l Aff. ¢ 3; see also, e.g., D
Crockett & S. Crockett ($4,000 sign-up fee); L. Mnton Cbj. ($5,000+ sign-up
fee); P. Pelsinger bj. ($3,000 sign-up fee). Many objectors have argued for the
recision of their contracts and the return of their initiation fees. See, e.g.

D. Crockett & S. Crockett Obj.; L. Mnton Qbj.; see also Conpl. T 48(a)
(accusi ng defendants of making fal se representations to i nduce nmenbership and in
exchange for nenbership fees). In instances of fraud in the i nducenment, [*46]
such recisionary relief may be wholly appropriate. See, e.g., Restatenent
(Second) of Contracts § 164(1) ("If a party's manifestation of assent is induced
by either a fraudulent or a material m srepresentation by the other party upon
which the recipient is justified in relying, the contract is voidable by the
recipient."); Minroe v. Great Am Ins. Co., 234 Conn. 182, 188 n.4, 661 A 2d 581
(1995) ("As a matter of conmon law, a party to a contract . . . may rescind that
contract . . . if that party's consent to the contract was procured either by
the other party's fraudul ent msrepresentations, or by the other party's
nonfraudul ent material msrepresentations."). Therefore, the best possible
recovery for the class nay ambunt to well over $2 billion ($3,000 nenbership x
800, 000 nenbers). 15

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

15 I ndeed, defendants represented to the District Court for the Eastern District of Mssouri that

t he damages which could be received agai nst M ssouri clubs were over $20 million. See Defs.' Notice
of Renoval (Doc. No. 157-2). There are currently 120 separate clubs in 35 different states. See
Powel I Aff. § 2.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

In light of this best possible recovery, the Settlenment Agreenent--which the
court has cal cul ated as being worth, [*47] at nopst, between $15 mllion and $27
mllion--appears quite small. Nonethel ess, the Second G rcuit has |ong held that
even settlements which represent a fraction of the best possible result nay be
appropriate in light of the risks associated with bringing such clains. See



Page 19
2011 U.S. Dist. LEXI S 51874, *47

Ginnell, 495 F.2d at 455 n.2 ("[Tlhere is no reason, at least in theory, why a
sati sfactory settlenent could not anbunt to a hundredth or even a thousandth
part of a single percent of the potential recovery."). The final Agreenent m ght
wel | be reasonable then, if, as plaintiffs argue, their |ikelihood of success is
very | ow.

However, as previously discussed, the court believes that plaintiffs in this
case have substantially underval ued the strength of the settled clains by
failing to account for the |ower standards of proof required by state consuner
protection statutes. The court does not view these clains as so weak that it
woul d be reasonable to settle clains arguably worth over $2 billion for, at
nost, only a hundredth of this ampunt.

Additionally, as discussed, supra, the settlenent is valueless to nore than half
the class. Twenty-five percent of current DirectBuy nmenbers will |ikely opt not
to renew their menbership, [*48] Powell Aff. § 8, suggesting that they would
not view this settlenent as any award at all. Further, every class nenber that
has chosen to leave DirectBuy will be required to settle their clainms in
exchange for returning to a conpany that they presunably no | onger want to be a
part of. This right to rejoinis not of a "value" that falls within the range of
reasonabl e settlements, particularly in light of the class menbers' apparently
vi abl e cl ai ns under state consuner protection |aws.

g. Concl usi on.

Havi ng considered the Grinnell factors, and for the reasons discussed, the court
cannot conclude that this settlement falls within the range of reasonabl eness.
The parties' failure to account for nontrivial state consuner protection clains,
their overstatement of the risks of success, and their relatively neager
settlenent in |ight of the best possible recovery, lead this court to the
conclusion that this settlenment does not satisfy the requirements of Rule 23,
even under the narrow view of the release urged by plaintiffs.16 Plaintiffs
Motion for Final Approval is, therefore, denied.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

16 Needl ess to say, under defendants' view of the scope of the release, the settlenent is plainly
not reasonabl e.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

C. [*49] Issues the Court Does Not Address

In light of this court's Ruling denying plaintiffs' Mtion for Final Approval,
the court does not need to address a nunber of issues raised by the parties and
various objectors.

1. Scope of Settlenent Agreenent

Plaintiffs and defendants seriously dispute the breadth of the release in the
instant Settlenment Agreement. As discussed, supra, the court does not need to
resol ve this dispute and assunmes, for the sake of this Ruling, that plaintiffs
are correct as to the scope of the rel ease.

The court notes that both parties make argunents in support of their view of the
scope of the rel ease. Defendants point out that the Second Circuit appears to
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both all ow broad settlenent releases and to interpret such releases broadly, in
recognition of a defendants' frequent desire for the repose resulting froma

gl obal settlement. See, e.g., Wal-Mart Stores, 396 F.3d at 107 ("The law is wel
established in this Circuit and others that class action rel eases may include
clains not presented and even those which could not have been presented

."). Plaintiffs are correct, however, that the scope of the release in the
present case can reasonably be read to include only [*50] clains of the nature
of those alleged in the actions, and that the instant rel ease does not purport
to settle clains that could not have been brought in any of the settled actions,
because they woul d not be suitable as class actions. See Settlenment Agreenent at
12 (purporting to settle clainms "that were brought, or could have been brought,
in the Actions").

Regardl ess of which party nakes the better case, the court cannot but help
notice that the efficiency of the judicial process |oses either way. Anbiguity
within the rel ease of a class action settlement agreement all but requires
future litigation. The court does not need to deci de whether this disagreenent
over scope could affect the court's ability to review the Agreenent. However,
the court finds the fact that the parties cannot agree on the meaning of such an
i mportant aspect of the Agreement inconprehensible, and the court does not
intend to approve any future settlenent agreenents between the parties absent a
nore clearly witten rel ease.

2. Sufficiency of Class Notice

Several objectors, including the State of West Virginia, have taken issue with
the class notice that was utilized in this case. See B. Hebert Obj. 24-26; L
Sohl [*51] & P. Ganezer Obj. 12-13; W Va. Obj. 10-14. Again, the court does
not need to address this issue. The court notes that, while email notice may
not, on its own, be cause for concern, see, e.g., Radosti v. Envision EM, LLC
717 F. Supp. 2d 37, 48 (D.D.C. 2001), the court has serious concerns with the
initial email that was sent to the class wi thout prior approval from Judge
Garfinkel or this court. Particularly, the court is concerned that the fact that
the email did not conme directly froma DirectBuy enmail account would | ead class
menbers to ignore or delete the email, assuming that it was some sort of spam 17

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

17 Indeed, at |east one objector explains his |ate objection because the enail was delivered to his
spamfile. See K Pielak Ooj. (Doc. No. 140).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

3. West Virginia's Objection

Shortly after the Prelimnary Approval was entered, the Attorney General for the
State of West Virginia filed a | awsuit against DirectBuy, alleging clainms
arguably related to those in the present action. See MG aw Conpl. Defendants
filed a Mdtion asking Judge Garfinkel to enjoin the West Virginia action, which
they argued would interfere with the instant Settlenent Agreenent. See Doc. No.
86. Judge Garfinkel [*52] signed the Proposed Order, see Doc. No. 89, and \West
Virginia subsequently filed an Objection, asking this court to vacate this
Order, see Doc. No. 107.

The court does not need to address this Qbjection, which challenges, inter alia,
Judge Garfinkel's order of injunction. It does appear that the Mgistrate Judge
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did not have the authority to issue the injunction; at nost it was a recommended
ruling, and thus no injunction issued.1® See 28 U.S.C. § 636 (prohibiting

magi strate judge fromacting on nmotion for injunctive relief or "to dismss or
permt maintenance of a class action," absent a referral fromthe district
court); see also United States v. Erwin, 155 F.3d 818, 825 (6th Cr. 1998)
(treating a magi strate judge's order that was outside the scope of his authority
as void). However, this issue is rendered noot by the court's instant Ruling.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

18 The court appreciates the West Virginia Attorney General's voluntary suspension of its case in
anticipation of the court's ruling on West Virginia's Objection or the court's denial of final
approval of the Settlenent Agreenent.

-------- - - - - End Footnotes- - - - - - - - - - - - - -

VI . CONCLUSI ON

For all these reasons, the court denies plaintiffs' Mtion to Approve the Fina
Settlement (Doc. No. 134). [*53] The court further terninates as noot
plaintiffs' Mtions for Attorneys Fees and C ass Representative Awards (Doc. No.
135, 136).

SO ORDERED

Dated at Bridgeport, Connecticut this 16th day of My, 2011
/sl Janet C. Hall

Janet C. Hall

United States District Judge



