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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

LEONARD H. NIEDERMAYER, ' Document Electronically Filed

on behalf of himself and all others
similarly situated, ' Civil Action No.
Plaintiff, | NOTICE OF REMOVAL TO THE
| UNITED STATES DISTRICT
V. - COURT

GNC HOLDINGS, INC.,,

Defendant.

PLEASE TAKE NOTICE that Defendant GNC Holdings, Inc. (“GNC”), by
and through its attorneys, hereby removes this action from the Superior Court of
New Jersey, Law Division, Camden County to the United States District Court for
the District of New Jersey, pursuant to 28 U.S.C. §§ 1332, 1441 and 1446, as
amended in relevant part by the Class Action Fairness Act of 2005 (“CAFA” or
“the Act”), and authorized by 28 U.S.C. § 1453. CAFA was signed into law on
February 18, 2005, with the express purpose of expanding federal jurisdiction to
allow for the liberal removal of interstate class actions to federal court. See S. REP.
No. 109-14, at 6 (2005); 151 Cong. Rec. H730 (statement of Rep. F. James

Sensenbrenner); see also Standard Fire Ins. Co. v. Knowles, 133 S.Ct. 1345, 185

L.Ed.2d 439, 2013 WL 1104735 (U.S. Mar. 19, 2013).
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As grounds for removal, GNC states the following:

BACKGROUND

1. On or about February 4, 2015, Plaintiff Leonard H. Niedermayer
(“Plaintiff”), through his attorneys DeNittis Osefchen, P.C., on behalf of himself,
and purportedly on behalf of all others similarly situated, filed a putative class
action complaint (“Complaint”) with the Clerk of the Superior Court of New
Jersey, Law Division, Camden County, New Jersey, naming GNC as a defendant
(“State Court Action”). The State Court Action was assigned Docket No. CAM-L-
450-15. No further proceedings before the state court have occurred.

2. Pursuant to 28 U.S.C. § 1446(a), a true and correct copy of all
process, pleadings, and orders served upon GNC in the State Court Action, namely
the Summons and Complaint, is attached hereto as Exhibit A.

3. This action was brought by one putative representative person
(Plaintiff) on behalf of a proposed class of individuals who allegedly purchased
GNC store brand “Gingko Biloba” from a GNC store located in New Jersey.
Compl. Y 21, 22, Ex. A. As such, this matter is a purported class action as that
term is defined pursuant to 28 U.S.C. §1332(d)(1)(B).

4. This action originally could have been filed in this Court under 28
U.S.C. §1332(d) because this matter was brought as a class action; Plaintiff is a

citizen of a State different from GNC, the number of members of the alleged class
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is at least 100, and the amount in controversy exceeds, in the aggregate,
$5,000,000 exclusive of interest and costs. Removal is therefore proper pursuant to
28 U.S.C. §§1446 and 1453.

5. Plaintiff alleges that he resides in Camden County, New Jersey, and is
a New Jersey citizen. Compl. Y 17-18, Ex. A.

6. GNC is a Delaware corporation with its principal place of business
located at 300 Sixth Avenue, Pittsburgh, Pennsylvania 15222, Accordingly, GNC
is a citizen of Delaware and Pennsylvania for purposes of determining diversity
jurisdiction.

7. Plaintiff’s Complaint alleges a total of four causes of action: (1)
injunctive and declaratory relief under the New Jersey Declaratory Judgments Act,
N.J. Stat. Ann. § 2A:16-51 et seq.; (2) violation of the New Jersey Consumer Fraud
Act (“CFA”), N.J. Stat. Ann. § 56:8-1 et seq.; (3) breach of express warranty; and
(4) violation of the Truth in Consumer Contract, Warranty and Notice Act,
(“TICWNA”), N.J. Stat. Ann. § 56:12-14 et seq., all relating to the purchase of
GNC store brand “Gingko Biloba” from GNC stores located in New Jersey.
Specifically, Plaintiff claims that GNC mislabeled the Gingko Biloba product when
it knew or should have known that it did not contain any gingko biloba. Compl.

51, Ex. A.
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8. Plaintiff seeks to represent a class of over 7,000 class members
defined as: “All New Jersey citizens who, between February 4, 2009 and the
present, purchased GNC store brand ‘Gingko Biloba’ from a GNC store located in
New Jersey.” Compl. ] 21 and 24, Ex. A.

9. In addition, Plaintiff seeks to represent one subclass (including 2,000
of the over 7,000 class members) defined as: “All New Jersey citizens who,
between February 4, 2009 and the present, purchased the 60 mg size of the GNC
store brand ‘Gingko Biloba’ in a GNC store located in New Jersey and who paid
$16.99 for that product.” Compl. 74 22 and 24, Ex. A.

10.  Plaintiff’s Complaint requests various types of alleged relief,
including: (1) injunctive and declaratory relief that GNC store brand “Gingko
Biloba” does not contain gingko biloba; (2) damages suffered as a result of the
alleged conduct described in the Complaint; (3) reasonable attorneys’ fees and
costs; (4) an award of treble damages for the class; and (5) a $100 statutory penalty

for each class member. Compl. “Prayer for Relief,” Ex. A.

STATUTORY REQUIREMENTS — CLASS ACTION FAIRNESS ACT

11.  This Court has original subject matter jurisdiction under CAFA.
Pursuant to 28 U.S.C. § 1332, as amended by CAFA, a putative “class action”
commenced after the effective date of CAFA, may be removed to the United States

District Court embracing the state court where the action was filed if: (1) there is
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“minimal diversity,” that is, at least one class member is a citizen of a state
different from any defendant; (2) the class has at least 100 members; and (3) the
aggregate amount in controversy exceeds the sum or value of $5,000,000,
exclusive of interest and costs. See 28 U.S.C. § 1332(d)(2), (d)(5B), (d)(6).
Complete diversity between the parties is not required. 28 U.S.C. § 1332(d)(2)(A).

12.  CAFA defines a “class action” as any case that a plaintiff files as a
proposed class action under Rule 23 of the Federal Rules of Civil Procedure or any
case “that is removed to a district court of the United States that was originally
filed under a State statute or rule” similar to Rule 23. See 28 U.S.C. § 1711(2).
The term “class members” is defined as those “persons who fall within the
definition of the proposed or certified class in a class action.” See 28 U.S.C. §
1711(4).

13.  CAFA 1is applicable to the State Court Action because it was
commenced after February 18, 2005, the effective date of the Act. See Notes to
28 U.S.C. §§ 1332, 1453 (“The amendments made by this Act shall apply to any
civil action commenced on or after the date of enactment of this Act.”) (citing
Class Action Fairness Act of 2005, Pub. L. No. 109-2 § 9, 119 Stat. 4 (2005)).

14.  Minimal Diversity. The requisite diversity of citizenship exists under

28 U.S.C. §§ 1332(d)(2) and (d)(7). As established in Paragraph 6 above, GNC is

a citizen of Delaware and Pennsylvania. By contrast, on information and belief,
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Plaintiff resides in and is a citizen of New Jersey. Compl. §917-18, Ex. A.
Therefore, GNC is a citizen of a state different from at least one class member. See
28 U.S.C. § 1332(d)(A).

15. There is also minimal diversity of citizenship between GNC and
members of the putative class in that the putative class is allegedly comprised of
citizens of New Jersey who purchased GNC store brand “Gingko Biloba” from
New Jersey GNC stores. Compl. f 21-22, Ex. A.

16. Class Size. Pursuant to the express language of the CAFA, the class
must have at least 100 members. 28 U.S.C. § 1332(d)(6). Plaintiff alleges that
there are 7,000 members in the putative class, which satisfies the membership
requirement under CAFA. Compl. § 24, Ex. A.

17.  Amount in Controversy. Pursuant to the express language of CAFA,

the amount in controversy in a putative class action is determined by aggregating
the amount allegedly at issue on behalf of all members of the alleged class.

28 U.S.C. § 1332(d)(6); see Brill v. Countrywide Home Loans, Inc., 427 F.3d 446,

448 (7th Cir. 2005) (“The question is not what damages the plaintiff will recover,
but what amount is ‘in controversy’ between the parties.”). A defendant’s notice of
removal need only include a plausible allegation that the amount in controversy

exceeds the jurisdictional threshold. See Dart Cherokee Basin Operating Co., LL.C

v. Owens, 135 S. Ct. 547, 554, 190 L. Ed. 2d 495 (2014). GNC denies that
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Plaintiff or any putative class member is entitled to recover any amount, and
specifically denies that Plaintiff or any putative class member is entitled to relief in
the various forms and amounts sought. Based on the allegations of Plaintiff’s
Complaint, however, were Plaintiff to succeed in his claims for purposes of this
removal only and with no admissions by GNC, the aggregate recovery in this
action would exceed the jurisdictional threshold of $5,000,000, exclusive of
interest and costs, thereby satisfying the amount in controversy in at least three
separate and distinct ways.

18.  First, while Plaintiff states that the sum being sought is under
$5,000,000, given the size of the putative class, the cost of the products at issue
and the 6-year class period, the amount in controversy will most certainly exceed

$5,000,000. See Standard Fire Ins. Co. v. Knowles, 133 133 S. Ct. 1345, 1350,

185 L. Ed. 2d 439 (2013) (disallowing plaintiff’s practice of pleading less than $5
million to escape a CAFA amount in controversy issue absent a binding, amount-

limiting stipulation); Morgan v. Gay, 471 F.3d 469, 474 (3d Cir. 2006), cert.

denied, 128 S. Ct. 66, 169 L. Ed. 2d 243 (2007) (noting that while “plaintiff is the
master of her own claim...[t]here is, however, a broad good faith requirement in a
plaintiff's complaint with respect to the amount in controversy. Good faith in this
context is entwined with the ‘legal certainty’ test, so that a defendant will be able to

remove the case to federal court by ‘show[ing] to a legal certainty that the amount
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in controversy exceeds the statutory minimum|.]’”) (quoting Samuel-Bassett v.

KIA Motors Am., Inc., 357 F.3d 392, 398 (3d Cir. 2004), and citing St. Paul

Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 294, 58 S.Ct. 586, 82 L.Ed.

845 (1938)).

19. Where the amount in controversy is ambiguous, courts have held that
the removing defendant must prove by a “preponderance of the evidence” that the
amount in controversy exceeds the $5,000,000 jurisdictional threshold. See

Frederico v. Home Depot, 507 F.3d 188, 196 n.6 (3d Cir. 2007) (“[T]he burden

rests on the defendant in a removal action to prove that the amount in controversy

is sufficient... by a preponderance of the evidence... which we take to mean proof

to a reasonable probability that jurisdiction exists.”); Penn v. Wal-Mart Stores, Inc.,
116 F.Supp.2d 557, 562 (D.N.J. 2000) (“In the absence of Third Circuit precedent
on the issue of what the defendant needs to show to satisfy the amount in
controversy requirements when the plaintiff alleges unspecified damages, the Court
will adopt the preponderance of the evidence standard.”). Thus, where the
complaint is ambiguous on the amount in controversy, the burden falls on the
removing party to show what the stakes are, and could be, based on the plaintiff’s
claims and demands. If recovery is more likely than not to exceed $5,000,000 for
the class as a whole, then the amount in controversy requirement is satisfied. In

order words, the case “must be remanded if it appears to a legal certainty that the
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plaintiff cannot recover the jurisdictional amount.” Frederico, 507 F.3d at 197.
Against this framework, an analysis of Plaintiff’s claims reveals an amount in
controversy in excess of $5,000,000 with respect to the proposed class.

20. Plaintiff seeks damages for the amount class members paid for
“Gingko Biloba” products that Plaintiff alleges did not contain gingko biloba,
along with statutory damages pursuant to the CFA, and a statutory penalty of $100
for each class member based on an alleged violation of the TICWNA. Compl.
“Prayer for Relief,” Ex. A. Given the CFA’s allowance for treble damages (N.J.
Stat. Ann. § 56:8-19), the $100 per class member statutory penalty sought, and
Plaintiff’s allegations that the class is comprised of over 7,000 class members, and
based on the over six-year time period and the cost of the products at issue (see
Bender ‘Certification, Ex. 1, GNC Gingko Biloba Product List, available at
http://www.gnc.com/Herbs/HerbsFN/family.jsp?categoryld=12953620& f=Taxono
my%2FGNC%2F2109025&fbc=1&1mdn=Category & fbn=Taxonomy%7CGinkgo+
Biloba), the damages would be well in excess of $5,000,0000. Even assuming each
class member took the minimum daily dosage as set forth on the products’ label and
we used the average cost for the 5,000 who purchased the other GNC brand
Gingko Biloba products (i.e., not the 60mg/100 capsule product that the subclass of
2,000 class members purchased), the total amount of damages would be

$7,913,839, and would therefore far exceed the $5,000,000 requirement.
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21. Second, Plaintiff requests an award of all litigation expenses and
reasonable attorneys’ fees. Compl. “Prayer for Relief,” Ex. A. Although 28 U.S.C.
§ 1332 excludes “interest and costs” from the amount in controversy, it is entirely
appropriate to consider statutory attorneys’ fees in determining the amount in
controversy “if such fees are available to successful plaintiffs under the statutory

cause of action.” Suber v. Chrysler Corp., 104 F.3d 578, 585 (3d Cir. 1997). Such

is the case here based on Plaintiff’s allegations under the CFA and TICWNA.
Typically, attorneys’ fees may be “as much as thirty percent of the judgment.”

Frederico v. Home Depot, 507 F.3d 188, 199 (3d Cir. 2007) (quoting In re Rite Aid

Corp. Sec. Lit., 396 F.3d 294, 303 (3d Cir. 2005) (noting study done by the Federal

Judicial Center that found a median percentage recovery range of 27-30% for all
class actions resolved or settled over a four-year period)).

22.  Third, Plaintiff requests “injunctive and declaratory relief” precluding
GNC from selling the Gingko Biloba product in New Jersey. Compl., “Prayer for
Relief,” Ex. A. Taking into consideration the value of selling the Gingko Biloba
product in New Jersey and the obvious cost of injunctive relief upon GNC, the
aggregate amount in controversy further exceeds $5,000,000. Indeed, the sponsors
of CAFA recognized and determined that virtually every assertion of a right to this

type of “business conduct” relief, standing alone, is likely sufficient on its own to

10
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meet the requisite $5 million aggregate asserted value of class claims for purposes

of calculating the amount in controversy:

“The Sponsors intend that in a case seeking injunctive relief, a matter be
subject to Federal jurisdiction under this provision if the value of the matter
in litigation exceeds $5 million either from the viewpoint of the plaintiff or
the defendant, and regardless of the type of relief sought (e.g., damages,
injunctive relief, or declaratory relief). Similarly, in assessing the
jurisdictional amount in declaratory relief cases, the Federal court should
include in its assessment the value of all relief and benefits that would
logically flow from granting the declaratory relief sought by the claimants.
For example, a declaration that a defendant's conduct is unlawful or
fraudulent will carry certain consequences, such as the need to cease and
desist from that conduct, that will often "cost" the defendant in excess of $5
million.” [151 Cong. Rec. H723-01 at pp. H727-H728. ]

23.  While GNC denies that any putative class member is entitled to any
relief and denies that the case is appropriate for class certification, GNC has shown
that based on the allegations in the Complaint, the aggregate amount in controversy
in this putative class action far exceeds $5,000,000, regardless of interest and costs.

24, It is long established that courts generally place the burden on the
party opposing removal to prove that an exception to removal under CAFA exists.

See Breuer v. Jim’s Concrete of Brevard, Inc., 538 U.S. 691, 698 (2003) (“Since

1948, therefore, there has been no question that whenever the subject matter of an

action qualifies it for removal, the burden is on a plaintiff to find an express

exception.”); Harvey v. Blockbuster Inc., 384 F. Supp. 2d 749, 752 (D.N.J. 2005)
(“[1]t appears that the party opposing removal under Section 1332 (d) bears the

initial burden of demonstrating that an action should be remanded.”). Therefore,

11
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GNC does not bear the burden of showing that an exception to removal exists
under 28 U.S.C. § 1332(d). Even if it did, this action would not satisfy the
requirements of 28 U.S.C. § 1332(d)(3) or (4) in that GNC is not a citizen of the

State in which this action was originally filed.

PROCEDURAL REQUIREMENTS AND LOCAL RULES

25. Removal to Proper Court. This Court is part of the “district and

division” embracing the place where this action was filed in Camden, New Jersey.

28 U.S.C. § 1446(a).

26. Removal is Timely. GNC, by and through its attorneys, was served

with the Summons and Complaint on February 9, 2015. This Notice of Removal
is being filed with the United States District Court for the District of New Jersey
wilthin thirty days after receipt of the State Court Action Summons and Complaint
by counsel, and is therefore timely under 28 U.S.C. §1446(b) and 28 U.S.C. §1453.

27. Jurisdiction. Jurisdiction is mandatory, not discretionary, under CAFA
because the only defendant in the case, GNC, is a citizen of Delaware and
Pennsylvania, not New Jersey where the instant action was filed. See 28 U.S.C. §§
1332(d)(3)-(d)(4).

28. Signature. This Notice of Removal is signed pursuant to the

Federal Rule of Civil Procedure 11. See 28 U.S.C. § 1446(a).

12
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29. Notice. Pursuant to 28 U.S.C. § 1446(d), written notice of this Notice
of Removal of the State Court Action is being immediately filed with the Superior
Court of New Jersey, Law Division, Camden County. Pursuant to 28 U.S.C.
§ 1446(d), a copy of this Notice of Removal of the State Court Action is being
caused to be served upon Plaintiff’s counsel.

30. No Previous Application. No previous application has been made for

the relief requested herein.

31. Consent to Removal. Pursuant to 28 U.S.C. § 1453(b), consent to

removal is not required.

32. No Bond or Verification Required. Pursuant to Section 1016 of the

Judicial Improvements and Access to Justice Act of 1988 (“Justice Act”), no bond
is required in connection with this Notice of Removal. Pursuant to Section 1016 of
the Justice Act, verification is not a necessary requirement for removal.

33. Reservation. To the extent that Plaintiff seeks to dispute the existence
of subject matter jurisdiction under CAFA, GNC reserves the right, and requests
the opportunity, to supply the Court with additional evidence in support of this
Notice of Removal through affidavits, declarations, and documents, as is necessary

and appropriate.

13
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34. Based upon the foregoing, this Court has jurisdiction over this matter
pursuant to 28 U.S.C. § 1332, as amended by CAFA, and this action is properly
removed to this Court.

WHEREFORE, this action is hereby removed to and should proceed in the
United States District Court for the District of New Jersey.

DATED: March 11, 2015

REED SMITH LLP

/s/ Aaron M. Bender

Aaron M. Bender

REED SMITH LLP

Princeton Forrestal Village

136 Main Street, Suite 250

Princeton, New Jersey 08540

Tel. (609) 514-5955

Fax (609) 951-0824
abender@reedsmith.com

Attorneys for Defendant GNC Holdings, Inc.

14
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DeNITTIS OSEFCHEN, P.C.
5 Greentree Centre i 1|
525 Route 73 North, Suite 410 u , i1,
Marlton, New Jersey 08053 i

(856) 797-9951 CAMDEN COUNTY SUPERIOR COURT
Attorneys for Plaintiff

LEONARD H. NIEDERMAYER. on behalf of
himself and all others similarly situated. SUPERIOR COURT OF NEW JERSEY

Plaintiff, LAW DIVISION
CAMDEN COUNTY
v. olad e s
DOCKET NUMBER: CAM-L- 45~ {f
GNC HOLDINGS, INC,,
CLASS ACTION COMPLAINT

Defendants

INTRODUCTION

1. This is a class action, brought under New Jersey law, on behalf of a class of New
Jersey citizens who purchased GNC store brand “Gingko Biloba” in a GNC store located in New
Jersey, between February 4, 2009 and the present.

2. The label of this product states on the front of the package in large letters “Gingko
Biloba.”

3. Moreover, the “Supplement Facts™ label on each and every container of GNC store

brand “Ginko Biloba” states in uniform language that this product contains “Gingko Biloba Leaf

Extract.”
4. This written, uniform statements of fact on both the front label and each such
“Supplement Facts” label are false.

5. In actuality, as confirmed in multiple tests recently conducted by the New York

Attorney General, GNC store brand “Gingko Biloba™ actually contains no Gingko Biloba

whatsoever.
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6. Indeed, the recent tests conducted by the New York Attorney General found that
GNC store brand “Gingko Biloba” contains no plant DNA whatsoever.

7. As a result of these tests. the New York Attorney General has used a “Cease and

Desist” order to GNC, directing GNC to cease the sale of this mislabeled product in the State of
New York. See Attachment A, Cease and Desist letter by the New York Attorney General to
GNC.

8. The GNC store brand “Gingko Biloba” sold in GNC stores is identical in every
respect to the product tested by the New York Attorney General, in that it was produced by the
same manufacturer and label and contains the same ingredients.

9. Despite this, no action has been taken in the State of New Jersey to recall this product
or withdraw it from sale and the GNC store brand Gingko Biloba continues to be sold in GNC
N\

stores in New Jersey at the present time

10. Upon information and belief. GNC has been fully aware that the GNC store brand

“Ginko Biloba” actually contained no Gingko Biloba.

11. Indeed, GNC’s website brags to consumers about the accuracy of its labels, stating;

“When you read a GNC label, you know exactly what you're getting in
that product. It's all part of our truth in labeling policy.”

12. Tt defies belief that GNC could not be aware of the contents of its own store brand or
Of the fact that a product which GNC chose to name “Gingko Biloba” actually contained no
Gingko Biloba whatsoever.

13. This complaint seeks injunctive, declaratory and monetary relief for Plaintiff and the
proposed class of New Jersey purchasers, under the New Jersey Declaratory Judgment Act,

N.J.S.A. 2A:16-51 et seq., the New Jersey Consumer Fraud Act, N.J.S.A. 56:8-1 et seq., New




Case 1:15-cv-01829-RMB-KMW Document 1-2 Filed 03/11/15 Page 4 of 23 PagelD: 19

Jersey common law relating to express warranty and the New Jersey Truth in Consumer
Contract, Warranty and Notice Act, N.J.S.A. 56:12-14 through 18.

JURISDICTION AND VENUE

14. All claims in this matter arise exclusively under New Jersey law.

15. This matter is properly venued in the New Jersey Superior Court of New Jersey,
Camden County, in that Plaintiff Niedermayer purchased GNC store brand “Gingko Biloba™ at
the GNC store located at 640 West Cuthbert Boulevard, Westmont, New Jersey, GNC does does
business, inter alia, in Camden County. New Jersey and Plaintiff resides in Camden County.

16. This action does not raise any federal claims and the total amount in controversy in

this matter, including attorney’s fees, is less than $5 million.

THE PARTIES

17. Plaintiff Niedermayer resides in Camden County, New Jersey.

18. Like all members of the proposed class, Plaintiff Niedermayer is a New Jersey citizen
who purchased GNC store brand “Gingko Biloba” from a GNC store located in New Jersey
between February 4, 2009 and the present, which stated on “Supplement Facts” label that the
product contained “Gingko biloba Leaf Extract.”

19. Specifically, Plaintiff Niedermayer purchased this product on various dates between
February 4, 2009 and the present at the GNC store located at 640 West Cuthbert Boulevard,
Westmont, New Jersey for $16.99, each of which stated in large letters on the front label that the
product was, “Gingko Biloba” and which stated on the “Supplemental Facts” label on the rear of
the product that the product contains “Gingko biloba Leaf Extract.”

20. Defendant GNC Holdings Inc. (*GNC”) is a Delaware corporation with its principle

place of business located at 300 Sixth Avenue, Pittsburgh, PA 15222.
3
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CLASS ACTION ALLEGATIONS

21. Plaintiff brings this action as a class action pursuant to R. 4:32, on behalf of a class

defined as:

All New Jersey citizens who, between February 4, 2009 and the
present, purchased GNC store brand “Gingko Biloba” from a
GNC store located in New Jersey.

22. Plaintiff also brings this action as a class action pursuant to R 4:32, on behalf of a

sub-class defined as:

All New Jersey citizens who, between February 4, 2009 and the
present, purchased the 60 mg size of the GNC store brand “Gingko
Biloba® in a GNC store located in New Jersey and who paid $16.99
for that product.

23. The class and sub-class for whose benefit this action is brought are so numerous that
joinder of all members is impracticable.

24. Upon information and belief. the proposed class is composed of over 7,000 persons
and the proposed sub-class is composed of at least 2,000 persons.

25. No violations alleged in this complaint are a result of any oral communications or
individualized interaction of any kind between class members and any defendant.

26. Rather, all claims in this matter arise from the identical, false, written affirmative
statements on the product label as described herein.

27. There are common questions of law and fact affecting the rights of the class and
subclass members, including, inter alia, the following:

a. Whether GNC store brand “Ginko Biloba” actually contains
any Gingko Biloba whatsoever;

b. Whether Defendants were aware that GNC store brand “Ginko
Biloba” actually contained no Gingko Biloba whatsoever;

4
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¢. The date Defendants became aware that GNC store brand
“Ginko Biloba” actually contained no Gingko Biloba
whatsoever;

d. Whether Defendants’ act in placing the words “Gingko Biloba”
in large letters on the front of this product was a false,
misleading or deceptive affirmative representation of fact in
violation of N.J.S.A. 56:8-2 , the New Jersey Consumer Fraud
Act;

e. Whether Defendants’ act in placing the words “Gingko biloba Leaf
Extract” on the rear “Supplement Facts” label on the rear of this product
was a false, misleading or deceptive affirmative representation of fact in
violation of N.J.S.A. 56:8-2 , the New Jersey Consumer Fraud Act;

f. Whether Defendants’ act in placing the words “Gingko Biloba”
on the front and rear of this product violated New Jersey
common law regarding express warranty;
g. Whether Defendants’ act in placing the words “Gingko Biloba”
on the front and rear labels of this product violated New Jersey
Foods 365 Everyday Value Plain Greek Yogurt” violated the
New Jersey Truth in Consumer Contract, Warranty and Notice
Act; and
h. Whether Plaintiff and the class are entitled to an order for
declaratory and injunctive relief directing Defendants to recall
the mislabeled product and/or to cease sale of this mislabeled
product in New Jersey.
28. Plaintiff is a member of the class and sub-class he seeks to represent.
29. The claims of Plaintiff are not only typical of all class and sub-class members, they
are identical.
30. All claims of plaintiff and the class and sub-class arise from the same identical, false,
written statement of affirmative fact on the labels of GNC store brand “Gingko Biloba.”
31. All claims of plaintiff and the class are based on the exact same legal theories.

32. Plaintiff has no interest antagonistic to, or in conflict with, the class or sub-class.

33. Plaintiff will thoroughly and adequately protect the interests of the class and sub-
5
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class, having retained qualified and competent legal counsel to represent himself and the class

and sub-class.

34. Defendants have acted and refused to act on grounds generally applicable to the class
and sub-class, thereby making appropriate injunctive and declaratory relief for the class as a
whole.

35. The prosecution of separate actions by individual class members would create a risk
of inconsistent or varying adjudications.

36. A class action is the only practical, available method for the fair and efficient
adjudication of the controversy since, inter alia, the damages suffered by each class member
were less than $20 per container purchased and, as such, individual actions are not economically

feasible.

37. Common questions will predominate, and there will be no unusual manageability

issues.

FACTUAL ALLEGATIONS

38. Defendants are in the business of manufacturing, distributing, marketing, and selling,
inter alia, GNC store brand “Gingko Biloba.”

39. GNC store brand “Gingko Biloba” is a an exclusive GNC store brand, which, as with
Defendants’ other products, Defendants sell under the store motto “GNC: QUALITY YOU
CAN TRUST.”

40. GNC’s website brags to consumers about its commitment to accurate labeling, telling
consumers:

“When you read a GNC label, you know exactly what you're

getting in that product. It's all part of our truth in labeling
policy.”




Case 1:15-cv-01829-RMB-KMW Document 1-2 Filed 03/11/15 Page 8 of 23 PagelD: 23

41. GNC store brand “Gingko Biloba” is a mass-produced product, each container of
which is chemically identical and each container of which contains exactly the same ingredients.
42. Since the initial offering of GNC store brand “Gingko Biloba,” each and every front

label on each container of this product has stated in large letter “Gingko Biloba.”

GNC

HERBAL PLUS

Ginkgo
Bllobg 60w

E:E‘."“ SUPFLEMENT
E mwﬂ"

Sharpaess®

43. Since the initial offering of GNC store brand “Gingko Biloba,” each and every rear

label on each container of this product has stated in “Supplement Facts” section that the product

contains “Gingko biloba Leaf Extract.”

CODE 194712

D
directions: As a dietary supplement, take anet
two capsules up to two times daily.

r."mppl ement Facts
Serving Size One Capsule

Amount Per Servin

Ginkgo biloba Leaf Extract 60 mg’

[24% Ginkgo Flavonglycosides = 14.4 mg)

&% Tor Lactones = 3.6 mg)
“;&VMN established.
e ingrodiente: Dicalcium Phosphate,
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44, On February 3, 2015, the New York Attorney General announced results of over 20
DNA tests conducted on samples of GNC store brand “Gingko Biloba” which were gathered by
his office from four GNC stores.

45. Those DNA tests revealed that 100% of the samples of GNC store brand “Gingko
Biloba” tested contained no Gingko Biloba whatever.

46. Indeed, those tests revealed that the GNC store brand *Gingko Biloba” contained no

plant material of any kind.

47. On February 3, 2015, the New York Attorney General issued a “Cease and Desist”
order to GNC, directing it to immediately cease selling this mislabeled product in the State of
New York. See Attachment A.

48. The chemical content and ingredients in the GNC store brand “Gingko Biloba™ sold
in New Jersey are identical in every respect to those sold in New York and the labels of all such
products are also identical.

49. Despite this, GNC has not pulled this mislabeled product from the shelves of GNC
stores in the State of New Jersey and continues to sell this mislabeled product in New Jersey.

50. Defendants, as developers, manufacturers, and exclusive sellers and distributors of
GNC store brand “Gingko Biloba™ have been aware since the product’s inception that the
product contains no Gingko Biloba whatsoever.

51. It was Defendants’ conscious intent to induce consumers to purchase GNC store

brand “Gingko Biloba™ by falsely stating that this product actually contained Gingko Biloba.
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COUNT I

INJUNCTIVE AND DECLARATORY RELIEF UNDER THE
NEW JERSEY DECLARATORY JUDGMENTS ACT

N.J.S.A. 2A:16-51 et seq.

52. Plaintiff incorporates all preceding paragraphs as though fully set forth at length
herein.

53. Plaintiff and the class need, and are entitled to, a declaration that GNC store brand
“Gingko Biloba” contains no Gingko Biloba whatsoever.

54. Each Plaintiff and class member has a significant interest in this matter.

55. A justifiable controversy was presented in this case, rendering declaratory judgment
appropriate.

56. In addition, because the unlawful uniform conduct of GNC continues, and is
on-going, the class also needs, and is entitled to, an order enjoining GNC from selling GNC store
brand “Gingko Biloba” with the current erroneous label in New Jersey.

COUNT II
THE NEW JERSEY CONSUMER FRAUD ACT
N.J.S.A. 56:8-1 et seq.

57. Plaintiff incorporates all preceding paragraphs of this complaint as if set forth fully
herein.

58. This action does not raise any claims of common law fraud.

59. This action does not raise any federal claims.

60. The New Jersey Consumer Fraud Act clearly applies to all sales of GNC store brand

“Gingko Biloba” sold to New Jersey consumers in GNC stores located in New Jersey.
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61. The New Jersey Consumer Fraud Act (“CFA”) was enacted to protect consumers
against sharp and unconscionable commercial practices by persons engaged in the sale of goods

or services. See Marascio v. Campanella, 298 N.J. Super. 491, 500 (App. Div. 1997).

62. The CFA is a remedial statute which the New Jersey Supreme Court has repeatedly
held must be construed liberally in favor of the consumer to accomplish its deterrent and

protective purposes. See Furst v. Einstein Moomjy, 182 N.J. 1, 11-12 (2004)(“The Consumer

Fraud Act is remedial legislation that we construe liberally to accomplish its broad purpose
of safeguarding the public.”).

63. With regard to the CFA, “[t|he available legislative history demonstrates that the
Act was intended to be one of the strongest consumer protection laws in the nation.” New

Mea Const. Corp. v. Harper, 203 N.J. Super. 315. 319 (App. Div. 1986).

64. For this reason, the “history of the Act is one of constant expansion of consumer

protection.” Kavky v. Herballife International of America, 359 N.J. Super. 497, 504 (App. Div.

2003).
65. The CFA was intended to protect consumers “by eliminating sharp practices and

dealings in the marketing of merchandise and real estate.” Lemelledo v. Beneficial

Management Corp., 150 N.J. 255, 263 (1997).

66. Specifically, N.J.S.A. 56:8-2 of the CFA prohibits “unlawful practices,” which are
defined as:

“The act, use or employment of any unconscionable
commercial practice, deception, fraud, false pretense,
misrepresentation, or the knowing, concealment, suppression,
or omission of any material fact with intent that others rely
upon such concealment, suppression or omission whether or
not any person has in fact been misled, deceived or damaged
thereby.”

10
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67. The catch-all term “unconscionable commercial practice” was added to the CFA by
amendment in 1971 to ensure that the Act covered, inter alia, “incomplete disclosures.” Skeer

v. EMK Motors, Inc., 187 N.J. Super. 465, 472 (App. Div. 1982).

68. In describing what constitutes an “unconscionable commercial practice,” the New
Jersey Supreme Court has noted that it is an amorphous concept designed to establish a broad

business ethic. See Cox v. Sears Roebuck & Co., 138 N.J. 2, 18 (1994).

69. GNC store brand “Gingko Biloba™ is a “credence good.” because its properties and
purported benefits cannot be independently assessed or verified by the consumer at the time of
purchase and such properties and benefits are made known to consumers only through the
information provided on the label by the product's manufacturer and distributor. See Lee v.

Carter-Reed Co., L.L.C. 203 N.J. 496, 522 (2010). See also Richard A. Posner, An Economic

Approach to the Law of Evidence, 51 Stan. L.Rev. 1477, 1489 (1999) (“A good is a credence
good if the consumer cannot readily determine its quality by inspection or even use, so that
he has to take its quality ‘on faith.””).

70. The New Jersey Supreme Court in Lee v. Carter-Reed Co.. L.L..C. 203 N.J. 496, 522

(2010), recently spoke regarding the relationship between dishonest product labeling and
credence goods, stating:

“A rational consumer does not randomly take a bottle of pills
off a shelf and then purchase it without reading the packaging
and labeling.”

71. In order to state a cause of action under the CFA, a plaintiff does not need to show

reliance by the consumer. See Varacallo v. Massachusetts Mut. Life Ins. Co., 332 N.J.Super. 31,

43, 752 A.2d 807 (App.Div.2000); Gennari v. Weichert Co. Realtors, 148 N.J. 582, 607-608, 691

11
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A.2d 350 (1997) (holding that reliance is not required in suits under the CFA because liability
results from “misrepresentations whether ‘any person has in fact been misled, deceived or
damaged thereby’”).

72. Rather, the CFA requires merely a causal nexus between the false statement and the

purchase, not actual reliance. See Lee v. Carter-Reed Co.. L.L.C. 203 N.J. 496, 522 (2010)

(“causation under the CFA is not the equivalent of reliance”).
73. As stated by the New Jersey Supreme Court in Lee, 203 N.J. at 528:
“It bears repeating that the CFA does not require proof of

reliance, but only a causal connection between the unlawful
practice and ascertainable loss.”

74. The purchase of a credence good. where the label on the product contains false
misrepresentations of material fact, by itself, establishes a presumption of a causal nexus under

the CFA. See Lee v. Carter-Reed Co.. L.L..C., 203 N.J. 496 (2010). See also Varcallo, at *49

(“the purchase of the policy by a person who was shown the literature would be sufficient
to establish prima facie proof of causation.”).

75. By the acts alleged herein, GNC violated the CFA.

76. Specifically, GNC made identical, false, written, misstatements of affirmative fact on
the front and rear labels on each container of GNC store brand “Gingko Biloba” sold between
February 4, 2009 and the present, each of which stated in uniform language that the product
contained that the product contained Gingko Biloba.

77. This statement was false and GNC knew or should have known that this statement
was false when it was made.

78. As a result of this false, written affirmative misstatement of material fact, Plaintiff

and the class have suffered an ascertainable loss of money.

12
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79. Specifically, Plaintiff and the class have been deprived of the benefit of their bargain
—a valid measure of “ascertainable loss” under the CFA according to the New Jersey Supreme
Court and New Jersey Appellate Division - in that Plaintiff and the class received something less

than what was represented in Defendants’ label: a product containing Gingko Biloba.

80. In the case of Plaintiff and each class member, they paid $16.99 per container for a

product called “Gingko Biloba” which did not actually contain any Gingko Biloba whatsoever.
COUNT 111
NEW JERSEY BREACH OF EXPRESS WARRANTY

81. Plaintiff incorporates all preceding paragraphs of this complaint as if set forth fully
herein.

82. By operation of New Jersey law, Defendants entered into a contract with each New
Jersey class member when the member purchased a container of GNC store brand “Gingko
Biloba” in New Jersey.

83. By operation of New Jersey law, the terms of this contract included an express

warranty incorporating the identical affirmation, promise and description by GNC regarding this

product, made in writing on the front and rear label, including the “Supplement Facts™ label
stating that the good contained “Gingko biloba Leaf Extract.”

84. The relevant terms and language of the express warranty between GNC and each
member of the class are identical because these labels were each identical.

85. GNC breached the terms of this express warranty in an identical manner for each
class member because GNC store brand “Gingko Biloba” did not and could not conform to the

affirmation, promise and description on this label because, in fact, the product actually contained

no Gingko Biloba whatsoever.

13
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86. As a direct and proximate result of this breach of express warranty by GNC, each
member of the class has suffered economic loss.
COUNT IV

TRUTH IN CONSUMER CONTRACT,
WARRANTY AND NOTICE ACT

N.J.S.A. 56:12-14 et seq

87. Plaintiff incorporates all preceding paragraphs as though fully set forth at length
herein.

88. Plaintiff and the class are “consumers” within the meaning of N.I.S.A. 56:12-15
and 16.

89. Defendants are “sellers” within the meaning of N.J.S.A. 56:12-15 and 16.

90. The “Supplement Facts” label on GNC store brand “Gingko Biloba” is both a
consumer “notice” and “warranty” within the meaning of N.J.S.A. 56:12-15 and 16.

91. By the acts alleged herein, GNC has violated N.J.S.A. 56:12-16 because, in the
course of GNC’s business, GNC offered written consumer notices and warranties to Plaintiff and
the class which contained provisions which violated their clearly established legal rights under
state law, within the meaning of N.J.S.A. 56:12-15.

92. Specifically, the clearly established rights of Plaintiff and the class under state law
include the right not to be subjected to false written affirmative statements of fact in the sale of
goods, as prohibited by N.J.S.A. 56:8-2.

93. The clearly established rights under state law also include the rights conferred by
New Jersey law regarding express and implied warranties.

94. Pursuant to N.J.S.A. 56:12-17, this class complaint seeks a statutory penalty of $100

14
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for each class member, as well as actual damages and attorney’s fees and costs.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff asks this court to:
a. Certify the proposed class as a class action pursuant to R 4:32;
b. Enter an order for injunctive and declaratory relief as described herein;

c. Enter judgment in favor of each class member for damages suffered as a result
of the conduct alleged herein, to include interest and pre-judgment interest;

d. Award plaintiff reasonable attorneys’ fees and costs;
e. Award plaintiff and the class treble damages;

f. Award each class member a $100 statutory penalty under N.J.S.A. 56:12-17,
and

i. Grant such other and further legal and equitable relief as the court deems just
and equitable.

JURY DEMAND
Plaintiff hereby demands a trial by jury as to all issues so triable.

DeNITTIS OSEFCHEN, P.C.

By: .~

¥
STEPHEN P. DENITTIS

Dated: February 4, 2015

15




Case 1:15-cv-01829-RMB-KMW Document 1-2 Filed 03/11/15 Page 17 of 23 PagelD: 32

CERTIFICATION PURSUANT TO R. 4:5-1

To the best of Plaintiff’s knowledge, there are no other actions based on the same facts
pending against Defendant in New Jersey or any New Jersey law. No arbitration proceeding is
pending or contemplated. There is an action against Defendant in federal court in Massachusetts
that does not raise any claims under New Jersey law. There are no other parties known to
Plaintiff at this time who should be joined in this action.

CERTIFICATION PURSUANT TO N.J.S.A. 56:8-1 et seq.

The undersigned hereby certify that a copy of this complaint has been forwarded to the
Attorney General of the State of New Jersey.

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, Stephen DeN:ittis is designated as trial counsel.

DeNITTIS OSEFCHEN, P.C.

By: P ./"
STEPHEN P. DENITTIS

Dated: 7 !u‘\ls

16
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STATE oF NEW YORK
OrFICE OF THE ATIORNEY GENERAL
Extt T. SCUNEIDLRAAN D ison OF REGIONAL AR AIRS

Anasn Geseky

February 2. 20135

Michuel G. Archbold, CEO

GNC Holdings. Inc. Cenifivd—Return Keceipt Requested
300 Sixth Avenue

Pittsburgh, Pennsylvania 15222

Re: CEASE & DESIST NOTIFICATION
Herbal Plus-—GNC Distrituaed Herbal Dietary Supplements

Deur Mr. Archbold:

This letter constitutes a demand to cease and desist engaging in the sale of adulterated and/or
mislabeled herba! dictary supplenients, and in particular to immediately stop the sale of five “ilerhal
Plus™ dietary supplements as identificd by lot number in the exhibit annexed hereto.

Be advised that the Attorney Generul is authorized by Excentive Law § 63012 10 investigate allegations
and prosecute businesses which perpetuate fraud upon consumers or engage in illegatity in their business
practices. General Business Anticle 22-b funther authorizes this office to redress deceplive business ucts und
practices and false advertising, O late, the topic of punty (ur lack thereof) in popular herbal dictary
supplements his rised serious public health and safety concemns.’ and also caused this office (0 take steps to
independently assess the validity of industry representations und ndvertising.

In an investigation recently conducted by the Attorney General's Office, sia popular GNC “Herbal Plus™
brand dictury supplement products were purchased at four different New York State locations and were then
genctically tested five imes per sample, yielding 120 results. The supplements tested included Gingko Biloba,
St. John's Wort, Ginseng, Gurlic, Echinacea, and Saw Palmetto. By using established DNA barcoding
technology. analylic testing disclosed that 5 out of 6 types of divtary supplement products tested were either
unrecognizable or 4 substance other than what they claimed to be, and therefore constitute contaminated or
substituted products. Twenty-two (22) percent of the tests vickled DNA magching the product labels 334 tested
for botanical material other than what was on the lubel: and 454 viclded no plant DNA at all,

“Se. e g Newuaster, ¢t ub., “PNA Barcoding Detects Contamination azd Substitution in North Amsevscan Heebal Froduen,” BMC

Moedrcape. 2003011222 thupe/rw s biomedeentral com/ 1 741701811222

BOLE ang Post Rea, W Peaiss NY (O60] @ Preoent 19155 120 X788 @ an 14140427 T @ WM AL Ny Geh

https://s3.amazonaws.com/s3.documentcioud.org/documents/1 532311/pages/supplements-p...  2/3/2015
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Contamination. substitution and lalscly labeling herbul products constitute deceptive business practices
and, more importantly, prescnt considerable health risks for consumers. The Attomey General’s testing upon
the products purchased revealed the following:

Gingko Bilobu. Nepative. No gingko biloba DNA was identificd. The only DNA identificd was allium (x5),
“oryza”(x4)(commonly known as rice). spruce. and asparagaceue, Nine ol the tests revealed no plant DNA
whatsoever,

St Jehe'’s Wert, Negative, No St, John's Wart DNA was identified, OF the 20-1exts performed, only three
identitied any DNA. and it included ullivm. oryza. and drucaena (tropical houseplant),

Ginseng: Negalive. No ginseng DNA was identified. The testing yielded identification of oryza, dracaena,
pinus strobus, wheat/grass, and citrus spp.. with [5 of the tests identifying no genetic material at all,

Ganlic; Positive. All 20 tests vielded DNA from allium.

Echinacea: Negative. Five tests identified oryza DNA. one other yielded the DNA of pinus or ranunculacae.
Fourteen tests detected no plant DNA of any son in the product labeled Echinacea.

Saw Palmetto: Qualificd negative. Only 6 of 20 tests did identify the presence of saw palmetio, but the
positive results were principally from one sample. The results did not replicate in the three other sumples, One
sample demonstrated no plant DNA, another revealed the presence of asparagaceac. and oryza, while a fourth
was positive for DNA from the primnose fumily as well as saw palmetto.

Studies conducted by the Centre for Biodiversity Genomics at the University of Guelph and others have
previously alerted the dictary supplement industry to the fact that it is not providing the public with authentic
products without substitution, contamination or fillers, I is disappointing that over a year later the Atomey
General's rescarcher reached similar conclusions. demonstrating that the industry has failed to clean up its
practices.

To assistin the Attorney General’s ongoing investigation of this matter, and pursuant to the above

authority, please supply the following information as it pertains o the identificd lot numbers, as well as for all
companies presently producing these product lines:

1. The name of the manufacturer and the location of the production of each of the herbal products
identificd.

5

A listing of any DNA testing or any other analytic testing oy content and quality (including but not
lintited to chemical composition) of the herbal products listed above und copies of such texting results.

3. Copies of all licensing and production contracts with any party invelved in the production and
distribution of the herbal products identificd above.

4, Alisting of all ingredients used in the produces identified above and u measurement of the amount of
rach ingredient in cuch of the herbul products identificd above,

OIS B0 Binad s AR Wist SULE 10D, STRACUST NY (3204 0 PinaN) (3181 4h 450K e T an 1 315) HIK 4853 8 Www AL NY .G

https://s3.amazonaws.com/s3.documentcloud.org/documents/1532311/pages/supplements-p...  2/3/2015
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5. ldentify the sandands or procedures (ollowed to authenticate the content of the herbal products listed
above,

6. Produce the relevant Biolerrorism Registration documentation for the manufacturer of the dictary
supplements.

7. Anticulate the acquisition. production protocol, und quality assurance measures undertaken by the
munulacturer of the products tesied. including all such protocols underiaken o comply with current
Dietary Supplement Current Good Manufacturing Practices (CGMPs) for quality control,

& Produce any and all serious adverse event reports associated with use ot any GNC herbal dictury
supplement in the United Statex

Pleuse provide the requested information 10 me at the following address: NYS Auomey General's
Office. Dulles State Office Building, 317 Washinglon Street, Watertown. New York 13601, Kindly respond on
or before 5:00 P.M. on Febroary 9, 2015. If you have uny questions. you may contact Assistant Attorney
General Deanna R, Nelson at 315-785-2444,

The foregoing shall not constitute a wiaiver of or limitation on the Antorney General's authority to issue
subpocenas o take enforcement action pursuunt to applicable Jaw.
Thank you for your anticipated cooperation.

Very truly yours.

MARTIN J. MACK
Eaccutive Deputy Attomey General
In Charge of Regional Affuin

Enc,

GISERS Bo ad v AR Wi s S0 HNESYRACH ST KY B0 @ Pl (41504 Eh Jxikie Ay (35 HEAKS T e www an Ny .o
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Supplements by Lot #: As 4 courtesy. store location for the tested supplement is also listed. Kindly remove ull

of the supplements identificd below which may hear the Jot number indicated no matter the store location,

OAG & Product Address lot #
Gingko GNC # 00368, 3111 E. Main Street. Johnson City, NY
Bi-G-1 Biloba 13790 4783GM1834
St. John's  GNC # 00369, 3111 E. Main Sireet, Johnson City, NY
Bi-G-2 Wort 13790 6736JN1945
GNC # 00369, 3111 E. Main Street, Johnson Gity. NY
Bi-G-3 Ginseng 13790 B173LN3748
GNC # 00369, 3111 E. Main Street, Johnson City. NY
Bi-G-5 Echinacea 13790 B8273LN1987
Saw GNC # 00369, 3111 E Main Streel, Johnson City. NY
Bi-G-6 Palmetto 13790 2660DN3972
Gingko GNC # 05057, 899 Montauk Highway, Bayport, NY
Su-G-1 Blioba 11705 0624AN1834
81, John's GNC # 05057, 899 Montauk Highway. Bayport. NY
Su-G-2 Wort 11705 0822BN1945
GNC & 05057, 899 Montauk Highway, Bayport, NY
Su-G-3 Ginseng 11705 13768BN3748
GNC # 05057, 899 Monlauk Highway. Bayport. NY
Su-G-5 Echinacea 11705 1985001987
Saw GNC # 05057. 899 Montauk Highway. Bayport, NY
Su-G-6 Palmetto 11705 2617003972
Gingko GNC # 09903, 121 West 125th Strect. New York. NY
H-G-1 Bitoba 10027 2447001947
St. John's  GNC # 09903, 121 Wes! 125th Streel. New York. NY
H-G-2 Worl 10027 1830001945
GNC # 09903, 121 Wes! 1251h Street. New York. NY
H-G-3 Ginseng 10027 2096003747
GNG # 099203, 121 Wes! 1251h Sireet, New York, NY
H-G-5 Echinacea 10027 1247B0O1941
Gingko GNC # 06698, 114 Consumer Square, Plattgburgh,
PA-G-1 Biloba NY 12901 2447D01947
St. John's GNC # 06698, 114 Consumer Square, Patisburgh.
A-G-2 Wort NY 12901 1930001945
GNC # 06698, 114 Consumer Square, Rallsburgh.
A-G-3 Ginsenp NY 12901 2096D03747
GNC # 06696, 114 Consumer Square, Platlisburgh.
P-G-5 Echinacea NY 12901 1985C01987
Saw GNC # 06698, 114 Consumor Square, Platisburgh.
A-G-6 Palmetlo NY 12901 0256A03972
GISERN By cfS ARG W, SUE G HMLSYRACUSENY FA203 0 Biong 8380384800 F v RN aNS e Wam, 30Ny e iy
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Appendix XI1-Bi

' yGash  {{) Check

CiviL CASE INFORMATION STATEMENT

(CIS)

Use for initial Law Division

Civil Part pleadings (not motions) under Rule 4:5-1
Pleading will be rejected for filing, under Rule 1:5-6(c),
if information above the black bar is not completed

or attorney’s signature is not affixed

FOR USE BY CLLRK 3 OFFICE ONLY

OVERFAYMENT:
o 8

BATCH NUMBER:

ATTORNEY / PRO SE NAME
Stephen P. DeNittis, Esquire

TELEPHONE NUMBER
(856) 797-9951

X

COUNTY OF VENUE
Camden

FIRMNAME (if applicable)
DeNittis Osefchen, P.C.

M

DOCKET NUMBER (when available)

L 450 -15

FFICE ADDRES . DOCUMENT TYPE
%ZACFEouteRF& Elonh, Suite 410 Gomplaint
Marlton, New Jersey 08053 P
JURYDEMAND [ Yes [ No
NAME OF PARTY (e.g., John Doe, Plaintiff) CAPTION
Neidermayer, Plaintiff Neidermayer v. GNC Holdings, Inc., et al
CASE TYPE NUMBER HURRICANE SANDY
(See reverse side for listing) | RELATED? IS THIS A PROFESSIONAL MALPRACTICE CASE? Ovyes ®X NO
699 O YES I NO | |F YOU HAVE CHECKED “YES," SEE N.J.S.A. 2A:53 A -27 AND APPLICABLE CASE LAW
REGARDING YOUR OBLIGATION TO FILE AN AFFIDAVIT OF MERIT.
RELATED CASES PENDING? IF YES, LIST DOCKET NUMBERS
O vYes B No
DO YOU ANTICIPATE ADDING ANY PARTIES NAME OF DEFENDANT'S PRIMARY INSURANCE COMPANY (if known)
(arising out of same transaction or occurrence)? [J None
B4 Yes O No X UnKNOwN

THE INFORMATION PROVIDED ON THIS FORM CANNOT BE INTRODUCED INTO EVIDENCE.
CASE CHARACTERISTICS FOR PURPOSES OF DETERMINING IF CASE IS APPROPRIATE FOR MEDIATION

DO PARTIES HAVE A CURRENT, PAST OR
RECURRENT RELATIONSHIP?

X Yes O No

IF YES, IS THAT RELATIONSHIP:
[ EMPLOYER/EMPLOYEE
[ FamiuaL

[ FRIEND/NEIGHBOR
Bd BusiNess

[0 OTHeR (explain)

DOES THE STATUTE GOVERNING THIS CASE PROVIDE FOR PAYMENT OF FEES BY THE LDS}Nb PAF{TY?

[

ACCELERATED DISPOSITION

USE THIS SPACE TO ALERT THE COURT TO ANY SPECIAL CASE CHARACTERISTICS THAT MAYMARRANT IND

&

DO YOU OR YOUR CLIENT NEED ANY DISABILITY ACCOMMODATIONS?

IF YES, PLEASE IDENTIFY THE REQUESTED ACCOMMODATION

[ Yes M No
WILL AN INTERPRETER BE NEEDED? IF YES, FOR WHAT LANGUAGE?
[0 Yes B4 No

redacted from all documents su’tr\'nlué}:l int

| certify that confidential personal identifiers have been redacted from documents now submitted to the court, and will be

ture in accordance with Rule 1:38-7(b).

R4
ATTORNEY SIGNATURE: 7

U

Effective 08-19-2013, CN 10517-English

page 1 0of 2
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CIVIL CASE INFORMATION STATEMENT
(CIS)

Use for initial pleadings (not motions)'under Rule 4:5-1

605
610
621
699

Track lli
005
301
602
604
606
607
608
609
616
617
618

Track IV
156
303
508
513
514
620
701

266
271
274
278
279
281
282
284
285
286
287

CASE TYPES (Choose one and enter number of case type in appropriate space on the reverse side.)
Track | - 150 days' discovery
151 NAME CHANGE
175 FORFEITURE
302 TENANCY
399 REAL PROPERTY (other than Tenancy, Contract, Condemnation, Complex Commercial or Construction)
502 BOOK ACCOUNT (debt collection matters only)
505 OTHER INSURANCE CLAIM (including declaratory judgment actions)
506 PIP COVERAGE
510 UM or UIM CLAIM (coverage issues only)
511 ACTION ON NEGOTIABLE INSTRUMENT
512 LEMON LAW
801 SUMMARY ACTION
802 OPEN PUBLIC RECORDS ACT (summary action)
999 OTHER (briefly describe nature of action)
Track Il - 300 days' discovery
305 CONSTRUCTION
509 EMPLOYMENT (other than CEPA or LAD)
599 CONTRACT/COMMERCIAL TRANSACTION

603N AUTO NEGLIGENCE - PERSONAL INJURY (non-verbal threshold)
603Y AUTO NEGLIGENCE - PERSONAL INJURY (verbal threshold)

PERSONAL INJURY

AUTO NEGLIGENCE - PROPERTY DAMAGE
UM or UIM CLAIM (includes bodily injury)
TORT - OTHER

- 450 days’' discovery

CIVIL RIGHTS

CONDEMNATION

ASSAULT AND BATTERY

MEDICAL MALPRACTICE

PRODUCT LIABILITY

PROFESSIONAL MALPRACTICE

TOXIC TORT

DEFAMATION

WHISTLEBLOWER / CONSCIENTIOUS EMPLOYEE PROTECTION ACT (CEPA) CASES
INVERSE CONDEMNATION

LAW AGAINST DISCRIMINATION (LAD) CASES

- Actlve Case Management by Individual Judge / 450 days' discovery
ENVIRONMENTAL/ENVIRONMENTAL COVERAGE LITIGATION

MT. LAUREL

COMPLEX COMMERCIAL

COMPLEX CONSTRUCTION

INSURANCE FRAUD

FALSE CLAIMS ACT

ACTIONS IN LIEU OF PREROGATIVE WRITS

Multicounty Litigation (Track V)

HORMONE REPLACEMENT THERAPY (HRT) 288 PRUDENTIAL TORT LITIGATION

ACCUTANE/ISOTRETINOIN 289 REGLAN

RISPERDAL/SEROQUEL/ZYPREXA 290 POMPTON LAKES ENVIRONMENTAL LITIGATION

ZOMETA/AREDIA 291 PELVIC MESH/GYNECARE

GADOLINIUM 292 PELVIC MESH/BARD

BRISTOL-MYERS SQUIBB ENVIRONMENTAL 293 DEPUY ASR HIP IMPLANT LITIGATION

FOSAMAX 295 ALLODERM REGENERATIVE TISSUE MATRIX

NUVARING 296 STRYKER REJUVENATE/ABG Il MODULAR HIP STEM COMPONENTS
STRYKER TRIDENT HIP IMPLANTS 297 MIRENA CONTRACEPTIVE DEVICE

LEVAQUIN 601 ASBESTOS

YAZIYASMIN/OCELLA 623 PROPECIA

If you belleve this case requires a track other than that provided above, please indicate the reason on Side 1,
In the space under “Case Characteristics.

Please check off each applicable category [ Putative Class Action

O Title 59

Effective 08-19-2013,

CN 10517-English

page 2 of 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

LEONARD H. NIEDERMAYER,

on behalf of himself and all otherss Document Electronically Filed

similarly situated, Civil Action No.
Plaintiff, CERTIFICATION OF AARON M.
v. BENDER IN SUPPORT OF NOTICE
OF REMOVAL
GNC HOLDINGS, INC.,

Defendant.

Aaron M. Bender, Esquire, hereby certifies:

I [ am an attorney-at-law of the State of the New Jersey and an
associate in the law firm of Reed Smith LLP, counsel for Defendant GNC
Holdings, Inc. in the above-captioned matter.

p3 I have read the foregoing Notice of Removal, and I certify that to the
best of my information and belief, the contents thereof are true and correct.

£} Attached hereto as Exhibit 1'is a true and correct copy of a print-out
of GNC’s Gingko Biloba Product List as of March 11, 2015, available at
http://www.gnc.com/Herbs/HerbsFN/family.jsp?categoryld=12953620& f=Taxono
my%2FGNC%2F2109025& fbc=1&Imdn=Category& fbn=Taxonomy%7CGinkgo+

Biloba.
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I certify that the foregoing statements made by me are true. I am aware that
if any of the foregoing statements made by me are willfully false, I am subject to

punishment.

DATED: March 11, 2015

REED SMITH LLP

/s/ Aaron M. Bender

Aaron M. Bender

REED SMITH LLP

Princeton Forrestal Village

136 Main Street, Suite 250

Princeton, New Jersey 08540

Tel. (609) 514-5955

Fax (609) 951-0824
abender@reedsmith.com

Attorneys for Defendant GNC Holdings, Inc.
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Save 16% Now! Store Locator Heip Log In or Register @ Shopping Cart

GNC

LIVE WELL

My Lists

BUY ONE, GET ONE 50% OFF S I
GNC VITAPAK' PROGRAMS Enter a Keyword or ltem #

SHOP NOW »

|
‘ Vitaming Sporis Nutrition ‘ Prolein Diet Fish 0l Digestion Herbs Encrgy Sexual Health More Calegories Sale
Browse By: Inaredients | Health Condition | Gluten Free | Brands View: Tools & Resourmes
Home [/ Heras /7 Herbs F-N
- € FREE 2-DAY SHIPPING
HERBS F N h) by ShepRuhna: fres tlal
FILTERING BY Sort by: Top Sellers View: 16 par page 8 ITEMS .
Ginkgo Biloba
Clear All Selections GNC Herbal Plus® Ginkgo GNC Herbal Pius® Ginkgo
Biloba 60 MG Biloba 120 MG
300 Capsules 100 Capsules
BY INGREDIENT
Ginkgo Bilvba (3) Regil 8 Feveivl W0 o Ry Reud & fgwuprs. Vrite 2 Revigw
Ginko Biloba {2) Price: $39.99 Price: $19.99
Member Price: $35.99 Member Price: $17.99
BY PRODUCT FORN Become a Membir Bacomo & Membper
Gapsula (4) Buy One, Get 50% Off Weliness Buy ©na. Gel Sﬁ'?s Off Vifeliness
Hems. Add 2 ltams lo Carl ior llems. Add2 ilems lo Cart for
Liquid (1) Discounll Discount!
BY PRICE RANGE
GNC Herbal Plus® Glnkgo GNC Herbal Plus® Ginkgo
under $19.99 (4) Biloba 60 MG Biloba Plus™
$20 00 - $39.99 (2) 200 Capsules 100 Capsule
BY BRAND B the first to itita § Revlew Ba the firvt 1o Wile & Revig
D Price: $29.99 Price: $19.99
GNGC Herbal Plus (5)
Member Price: $26.99 Member Price: $17.99
Pilnee of Peace (1) Become 3 Momber Booome a Membst
Buy One, Gel 50% Off Weliness Buy One, Get 60% Of Wellnees
{lems. Add 2 Items to Cart for ltems. Add 2 Hems o Canl for
Discountl Discounl!
CATEGORIES
All Recently Viewed GNC Herbal Plus® Ginkgo Prince of Peace Ent., Inc.®
s Blioba 60 MG %‘q Ultra Ginkgo Plus Endurance
106 Capsules T T Formula
30 boltles
Bo the first to Yrte & Hevmg
Ng 3l a Eﬂ.ﬂ m‘ m 1] .3] !’M
Price: $16.98
Price: $15.99
Member Price: $15.99 $
aopme 8 Memnbar Member Price: $12.79
'. i ol
Buy One, Get 50% Off Wallness Beceme 4 Sampzt
liems, Add 2 ltems {o Carl for $3.99 Flat Rale Shippingl
Discounl!
View: 16 per page 6 ITEMS

Related Searches

Groon Tea Extract Men | Ginkgo Blioba 120 | Natures Answer Milk | Grape Seod Extract Women | Maca Root Men | Garcinia Cam

Other Products Customers are Viewing

ia Extract

s Heolth

http://www.gnc.com/Herbs/HerbsFN/family jsp?categoryld=12953620&f=Taxonomy%?2F... 3/11/2015
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GNC Herbal Plus®

Pomegranate Extract 250

MG

Antioxidant Support* * These
statements have not been ...

Quickview
About GNC
Avout Us Investor Relations
Conlact Us Affiliates
Careera Open a GNC franchise
Secure Shopping

- 2

GNC Herbal Plus® Olive
Formula 1,000 MG

Fruit & Leaf Extracts Support
General Well Being* ...

Cuickview

Vendors
Gift Cards
Medical Advisory Board

The Web's most trusled signal of

high quality customer sarvice.

Leam More

Change Region

Around the World Canada

Partners With

Filed 03/11/15

Mitk Thlatle 1
Hpoet {

—

<

GNC Herbal Plus® Milk
Thistle Sport
Herbal Supplement Supports

Liver Health* Plus Digestive
Enzymes ...

uic

Help

Site Map

Help Desk
1-877-GNC-4700
1-877-462-4700

GNC Community

Payment Options

©1¢97-2015 General Mutrition Comery, Inc | Terms & Conditant | Prvacy Sistemot

G

LIVE

| -

WELL

Page 5 of 6 PagelPadd2 of 2

GNC Herbal Plus®
Yohimbe Extract 450 MG

Tradional Male Herb * These
statements have not ...

Quickview

Store Locator
Find a GNC Slore near you
Enter Your ZIP Tode

http://www.gnc.com/Herbs/HerbsFN/family jsp?categoryld=12953620&f=Taxonomy%2F... 3/11/2015
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

LEONARD H. NIEDERMAYER,

on behalf of himself and all others Document Electronically Filed
similarly situated,

Plaintiff,
Civil Action No.
V.
GNC HOLDINGS, INC., DISCLOSURE STATEMENT
Defendant.
The undersigned counsel for GNC HOLDINGS, INC.

certifies that this party is a non-governmental corporate party and that:
This party’s parent corporation, and all publicly held corporations owning 10% or more of this
party’s stock, are listed here:

GNC Holdings, Inc. is publicly traded. While not a publicly held corporation, FMR LLC
owns 10% or more of GNC Holdings, Inc.’s stock.

OR

1 This party does not have a parent corporation, nor is there any publicly held corporation that
owns 10% or more of this party’s stock:

/s/ Aaron M. Bender REED SMITH LLP

Signature of Attorney Name of Firm

Princeton Forrestal Village

AARON M. BENDER 136 Main Street, Suite 250
Print Name Address
_March 11, 2015 Princeton, NJ 08540

Date City/State/Zip Code
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

LEONARD H. NIEDERMAYER, Document Electronically Filed
on behalf of himself and all others
similarly situated, Civil Action No.
Plaintiff, CERTIFICATION OF SERVICE
V.

GNC HOLDINGS, INC,,

Defendant.

I hereby certify that on this date, I caused to be filed, via electronic filing

(“ECF”), the following documents with the United States District Court for the

District of New Jersey:

1.

2

Notice of Removal to the United States District Court;
Certification of Aaron M. Bender, Esq.

Civil Cover Sheet;

Corporate Disclosure Statement; and

This Certification of Service.
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I hereby certify that on this date, I caused copies of the foregoing

documents to be served via hand delivery upon:

Stephen P. DeNittis

DeNittis Osefchen, P.C.

5 Greentree Centre

525 Route 73 North, Suite 410
Marlton, NJ 08053

Attorney for Plaintiffs

I hereby certify that the foregoing statements are true and correct to the best
of my knowledge. I am aware that if any of the foregoing statements made by me

are willfully false, I may be subject to punishment.

DATED: March 11, 2015
REED SMITH LLP

/s/ Aaron M. Bender

Aaron M. Bender

REED SMITH LLP

Princeton Forrestal Village

136 Main Street, Suite 250

Princeton, New Jersey 08540

Tel. (609) 514-5955

Fax (609) 951-0824
abender@reedsmith.com

Attorneys for Defendant GNC Holdings, Inc.



