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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION AT CINCINNATI 

 

PATRICIA WILSON, on behalf of 

herself and all others similarly situated 

         

  Plaintiffs,   

      

   v.   

 

DIRECT ENERGY SERVICES, LLC 

dba DIRECT ENERGY 

 

  Defendant.

 

CASE NO. 1:16-cv-454   

       

JUDGE BERTELSMAN 

 

AMENDED CLASS ACTION 

COMPLAINT    

AND 

JURY DEMAND

____________________________________________________________________________ 

Plaintiff, Patricia Wilson, by and through her attorneys, for her class action complaint, 

alleges, with personal knowledge as to her own actions, and upon information and belief as to 

those of others, as follows: 

INTRODUCTION 

 

1. This action seeks to redress the deceptive pricing practices of Direct Energy that have 

caused thousands of consumers to pay considerably more for their electricity utilities than 

they should otherwise have paid. Defendant has taken advantage of the deregulation of 

the retail electricity markets by luring consumers into switching electricity suppliers with 

false promises of lowering their electricity bill. 
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2. Unfortunately for consumers the rate at which they were charged by the Defendant turned 

out to be higher than if they had continued to receive their utilities from their original 

supplier. 

 

PARTIES 

 

3. Plaintiff Patricia Wilson is a resident of Reading, Ohio with a current address of 7 

Lakeshore Dr. E Apt 30, Cincinnati, OH 45237. 

4. Defendant Direct Energy is a Delaware Limited Liability Company. Upon information 

and belief, no members of the LLC are citizens of the State of Ohio. 

5. Defendant Direct Energy has designated its agent in Ohio as Corporate Creations 

Network Inc. 119 E. Court Street Cincinnati, OH 45202 

 

JURISDICTION 

 

6. Jurisdiction in this civil action is authorized pursuant to 28 U.S.C. § 1332(d)(2), as 

complete diversity exists, and the aggregated amount in controversy is in excess of five 

million dollars. 

 

OPERATIVE FACTS 

 

7. Direct Energy consistently markets its service by promising to reduce the amount paid by 

consumers on their monthly energy bill.  

8. In the case of Plaintiff, a representative of Direct Energy contacted Plaintiff by telephone 

on or about early January 2016 and asked about the details of her energy bill. The 
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representative stated that if Plaintiff switched to Direct Energy her electric rate would be 

less expensive.  

9. Plaintiff was also promised an incentive in the form of a $50 gift card. 

10. Before Plaintiff switched to Direct Energy, she received her service from Duke Energy 

through an aggregated rate negotiated by the City of Reading, Ohio. 

11. Defendant then attempted to unilaterally add new terms to the agreement by mailing a 

communication to Plaintiff containing new and additional terms that were never 

discussed. Plaintiff did not agree to any of these suggested changes, however, Defendant 

implemented these new and additional terms as though they were the agreed-to terms of 

the contract. 

12. After Plaintiff agreed to switch, the savings that she was promised never materialized, 

and instead her bill was larger than if she had stayed with her original supplier. To date, 

she has not received the $50 gift card she was promised when she signed up with Direct 

Energy. 

13. Plaintiff’s electric rate prior to switching suppliers was a fixed rate of 5.84 cents/kWh. 

The rate was fixed until the December 2017 meter reading.  

14. Plaintiff’s electric rate after switching suppliers to Defendant Direct Energy is now a 

fixed rate of 6.79 cents/kWh for a term of 18 months.  

15. After Plaintiff realized that she was paying more for Direct Energy’s services, she 

attempted to terminate her contract with Direct Energy. However, Plaintiff was informed 

that there was a $99.00 termination fee to quit the service.  
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16. Plaintiff is not the only electric consumer that switched to Defendant Direct Energy based 

on promised savings. Defendant has used the promise of savings to lure in potentially 

thousands of customers. 

17. These customers entered into valid oral contracts with the Defendant, the terms of which 

were representations Defendant made to these customers. 

18. Defendant knew at the time these representations were made that they were false, or 

could have easily discovered they were false; instead Defendant misrepresented what 

customers would save by switching to Direct Energy. 

 

CLASS ACTION ALLEGATIONS 

 

19. Plaintiff brings all claims herein as class claims pursuant to Fed. R. Civ. P. 23. The 

requirement of Fed. R. Civ. P. 23(a), (b)(2), and (b)(3) are met with respect to the class 

defined below. 

 

A. CLASS DEFINITIONS 

 

20. Plaintiff brings this action on her own behalf and additionally, pursuant to Rule 23 of the 

Federal Rules of Civil Procedure, on behalf of all persons who, based on Defendant 

Direct Energy’s incentives and promise of lower rates, switched energy suppliers to 

Direct Energy from January 1, 2014 to the present and who reside in Ohio or whose 

contract specifies that Ohio law governs the agreement. 

B. NUMEROSITY 
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21. This class consists of thousands of persons and is therefore so numerous that joinder of 

all members, whether otherwise required or permitted is impractical; 

 

C. COMMONALITY 

22. There are questions of common law or fact common to the class that predominate over 

any questions affecting only individual members including: 

a. Whether Defendant contracted to provide savings and/or a competitive rate their 

electric services; 

b. Whether Defendant made representations that they would provide savings and/or 

competitive electric rates to induce potential customers into securing their 

services; 

c. Whether Defendants’ inability or unwillingness to provide savings or competitive 

rates as complained herein and failed to disclose it to Plaintiff and the Class; 

d. Whether Defendants had an actual or imputed knowledge of their inability or 

unwillingness to provide savings or competitive rates as complained of herein and 

failed to disclose it to Plaintiff and the Class; 

e. Whether Defendant acted or refused to act on grounds generally applicable to the 

Class; 

f. Whether Defendant’s actions constitutes fraud and/or common law fraud; 

g. Whether Defendant was unjustly enriched by their conduct; 

h. Whether Plaintiff and other members of the Class have been damaged, and if so, 

what is the proper measure of such damage? 
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D. TYPICALITY 

23. Plaintiff has the same interests in this matter as all other members of the Class, and his 

claims are typical of all members of the class. 

 

E. ADEQUACY 

24. Plaintiff is committed to pursuing this action and has retained competent counsel. 

Plaintiff will fairly and adequately represent the interests of the Class members and does 

not have interests adverse to the class. 

THE PREREQUISITES OF RULE 23(B)(2) ARE SATISFIED 

25. The prerequisites to maintaining a class action for injunctive and equitable relief pursuant 

to Fed. R. P. 23 (b)(2) exist as Defendant has acted or refused to act on grounds generally 

applicable to the Class thereby making final injunctive relief and equitable relief 

appropriate with respect to the Class as a whole. 

26. Defendant’s actions are generally applicable to the Class as a whole, and Plaintiff seeks, 

inter alia, equitable remedies with respect to the Class as a whole. 

27. Defendant’s systematic policies and practices make declaratory relief with respect to the 

class as a whole appropriate. 

 

THE PREREQUISITES OF RULE 23(B)(3) ARE SATISFIED 

 

28. This case satisfies the prerequisites of Fed. R. Civ. P. 23(b)(3). The common questions of 

law and fact enumerated above predominate over questions affecting only individual 

members of the class, and a class action is the superior method for fair and efficient 

adjudication of the controversy. The likelihood that individual members of the Class will 
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prosecute separate actions is remote due to the extensive time and considerable expense 

necessary to conduct such litigation, especially when compared to the relatively modest 

amount of monetary, injunctive and equitable relief at issue for each individual Class 

member. This action will be prosecuted in a fashion to ensure the Court’s able 

management of this case as a class action on behalf of the Class defined above. 

 

CAUSES OF ACTION 

 

COUNT I - BREACH OF CONTRACT 

 

29. Plaintiff and the Class incorporate by reference each preceding and succeeding paragraph 

as though fully set forth herein. 

30.  Defendant and Plaintiff entered into an oral agreement when Plaintiff agreed to engage 

Defendant Direct Energy as her electric supplier based on Defendant’s offer to lower 

Plaintiff’s electric rate. 

31. Defendant switched the Plaintiff's electric service after the oral contract was agreed to on 

the phone.   

32. Defendant attempted to unilaterally add new terms to the agreement by mailing a 

communication to Plaintiff containing new and additional terms that were never 

discussed at the time the oral contract was agreed to. Plaintiff did not agree to any of 

these attempted changes.  

33. Following the oral agreement, Plaintiff was mailed terms and conditions which she 

reasonably expected would accurately reflect the oral agreement. Plaintiff did not agree 
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to any of these suggested changes, however, Defendant implemented these new and 

additional terms as though they were the agreed-to terms of the contract. 

34. By the time Plaintiff realized that the terms and conditions did not accurately reflect the 

agreement, Defendant claimed they would charge Plaintiff a $99.00 termination fee to 

switch suppliers. 

35. Plaintiff, to date, continues to be charged a higher electric rate by Defendant than she was 

charged by Duke Energy prior to her switch. 

 

COUNT II - UNJUST ENRICHMENT 

 

36. Plaintiff and the Class incorporate by reference each preceding and succeeding 

paragraphs as though fully set forth herein. 

37. Should the court determine that a valid, enforceable and binding enforceable contractual 

relationship did not exist between the parties at any time or covering any aspect of their 

relationship, Plaintiff brings this claim in the alternative for unjust enrichment. 

38. Because of Defendant’s wrongful activities described herein, Defendant has received 

money belonging to the Plaintiff and the Class. 

39. By collecting these rates from the Plaintiff and the Class, Defendants have benefited from 

receipt of the excessive rates, and under principles of equity and good conscience, 

Defendant should not be permitted to keep this money. 

40. Defendants have reaped improperly obtained profits and unjustly enriched themselves at 

the expense of Plaintiff and the Class. 
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41. As a result of Defendant’s imposition of these energy rates, Defendant must account to 

Plaintiff and the Class for such unjust enrichment and disgorge their improperly obtained 

profits as restitution to Plaintiff and the Class. 

42. Plaintiff seeks to obtain a pecuniary benefit for the Class in the form of all 

reimbursement, restitution, and disgorgement from Defendant. Plaintiff’s counsel are 

entitled to recover their reasonable attorneys’ fees and expenses as a result of the 

conference of a pecuniary benefit on behalf of the Class, and will seek an award of such 

fees and expenses at the appropriate time. 

43. By reason of the forgoing, Plaintiff and the Class have suffered money damages in an 

amount to be determined during the trial of his action. 

 

COUNT III – FRAUD 

 

44. Plaintiff and the Class incorporate by reference each preceding and succeeding 

paragraphs as though fully set forth herein. 

45. Defendant falsely represented to Plaintiff that engaging Direct Energy as her energy 

supplier would result in lower rates than she was paying at the time. 

46. This representation to Plaintiff was made in order to induce Plaintiff to switch electricity 

suppliers and was the reason she switched services. 

47. This representation made by Defendant was made with knowledge, or at least with utter 

disregard and recklessness, as to the truth or falsehood of the representations. 

48. This representation was made with the intent to lure Plaintiff and Class Members into 

switching their energy supplier to Defendant Direct Energy. 
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49. Plaintiff and Class members justifiably relied on such representations since they were 

made by representatives of Direct Energy after reviewing the rate Plaintiff and Class 

members were paying on their electricity bill. 

50. This reliance caused Plaintiff and Class Members to lose money since they were charged 

a higher rate by Direct Energy. 

 

PRAYER FOR RELIEF 

 Wherefore, Plaintiff, individually and on behalf of the Class of persons described herein, 

pray for an order as follows: 

a) Finding that this action satisfies the prerequisite for maintenance as a class action set 

forth in Fed. R. Civ. P. 23(a), (b)(2) and/or (b)(3), and certify the class defined herein; 

b) Designating Plaintiff as representative of the Class and her counsel as Class counsel; 

c) Entering judgement in favor of Plaintiff and the Class and against Defendant; 

d) Awarding Plaintiff and Class members their individual damages and attorneys’ fees and 

allowing costs, including interest thereon; 

e) Awarding punitive damages; 

f) Imposing a constructive trust on amounts wrongfully collected from Plaintiff and the 

Class members pending resolution of their claims herein; 

g) Award injunctive relief as appropriate and necessary to remedy Defendant’s wrongful 

conduct and to prevent the wrongful conduct from continuing, and; 

h) Granting such further relief as the Court deems just. 

 

DEMAND FOR TRIAL BY JURY 
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Pursuant to Federal Rule of Civil Procedure Rule 38, Plaintiff hereby demands a trial by 

Jury. 

Dated:  June 3, 2016  

 

Respectfully Submitted, 

/s/Joseph W. Shea III  
Joseph W. Shea III (0002758 OH) 

Gregory P. Hartmann (0070334 OH) 

Michelle A. Cheek (0086476 OH) 

SheaHartmann LLP 

119 W. Central Parkway 

300 Court Index Building  

Cincinnati, OH  45202 

Phone:  (513) 621-8333 

Fax:  (513) 651-3272 

E-mail: jshea@thesheafirm.com 

E-mail: mcheek@thesheafirm.com 

 

Jarrod Mohler (0072519OH) 

Robbins, Kelly, Patterson & Tucker 

7 West Seventh Street, Suite 1400 

Cincinnati, Ohio  45202-2417 

(513) 721-3330; (513) 721-5001 Fax 

jmohler@rkpt.com 

 

Attorneys for Plaintiffs  
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CERTIFICATE OF SERVICE 

 

A true copy of the foregoing was served by email this 3
rd

 day of June 2016 to:  

Michael D. "Matt" Matthews, Jr.  

Edison, McDowell & Hetherington LLP 

Phoenix Tower 

3200 Southwest Freeway, Suite 2100 

Houston, Texas 77027 

matt.matthews@emhllp.com 

 

/s/Michelle A. Cheek  

 Michele A. Cheek   
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