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CLASS SETTLEMENT AGREEMENT 
 
 

ThiV ClaVV SeWWlemenW AgUeemenW iV enWeUed inWo WhiV 5Wh da\ of Ma\, 2021 b\ and 

beWZeen PlainWiff Megan HolYe heUVelf and each of Whe SeWWlemenW 

ClaVV MembeUV, on Whe one hand, and McCoUmick & Compan\, Inc. McCoUmick

PaUWieV inWend foU Whe ClaVV SeWWlemenW AgUeemenW Wo fXll\, finall\, and foUeYeU UeVolYe, 

diVchaUge, and VeWWle all UeleaVed UighWV and claimV, VXbjecW Wo Whe WeUmV and condiWionV VeW foUWh 

heUein. 

I. RECITALS 

1.1 A pXWaWiYe claVV acWion ZaV filed b\ PlainWiff againVW DefendanW on OcWobeU 27, 

2016 challenging Whe labeling, maUkeWing, and adYeUWiVing of ceUWain of McCoUmick PUodXcWV. 

(ECF No. 1). PlainWiff allegeV WhaW ceUWain of McCoUmick

.   The acWion allegeV Whe folloZing caXVeV of acWion: (1) XnlaZfXl 

MaU\land CommeUcial Code �13-301; (2) YiolaWion of XnjXVW enUichmenW XndeU MaU\land laZ;  

(3) XnlaZfXl and decepWiYe bXVineVV pUacWiceV in YiolaWion of NeZ YoUk GeneUal BXVineVV LaZ 

 349); (4) falVe adYeUWiVing in Whe condXcW of bXVineVV in YiolaWion of NeZ 

YoUk GeneUal BXVineVV LaZ VecWion  5) XnjXVW enUichmenW, all in 

connecWion ZiWh Whe compoViWion of ceUWain of McCoUmick

 and WhaW conWained ingUedienWV WhaW pXUpoUWedl\ made Whe 
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1.2 On JanXaU\ 9, 2017, DefendanW filed a FRCP 12(b)(6) MoWion Wo DiVmiVV 

 (ECF No. 8).  PlainWiff filed an oppoViWion on FebUXaU\ 10, 2017 (ECF No. 

10), and DefendanW filed a Uepl\ on FebUXaU\ 27, 2017 (ECF No. 11).   

1.3 On AXgXVW 14, 2018, Whe CoXUW iVVXed an oUdeU den\ing in paUW, and gUanWing in 

See ECF No. 17.  Specificall\, Whe CoXUW alloZed foU 

claimV bUoXghW on behalf of Whe abVenW claVV membeUV XndeU GBL �� 349-50, MCC � 13-301, 

and MaU\land common laZ Wo pUoceed.  HoZeYeU, in Whe Vame oUdeU, Whe CoXUW VWa\ed Whe maWWeU 

 

1.4 On FebUXaU\ 1, 2019, a joinW VWaWXV UepoUW ZaV filed b\ Whe PaUWieV infoUming Whe 

CoXUW WhaW Whe FDA had noW iVVXed an\ UXlemaking in Whe aUea. (ECF No. 18).  

1.5 On NoYembeU 6, 2019, Whe CoXUW iVVXed a We[W oUdeU aVking foU a VWaWXV UepoUW b\ 

JanXaU\ 15, 2020. (ECF No. 22). 

1.6 On JanXaU\ 15, 2020, Whe PaUWieV filed a joinW VWaWXV UepoUW infoUming Whe CoXUW 

WhaW Whe FDA had noW iVVXed an\ UXlemaking in Whe aUea.  (ECF No. 24). 

1.7 On OcWobeU 9, 2020, Whe CoXUW lifWed Whe VWa\ and oUdeUed Whe PaUWieV Wo file a joinW 

VWaWXV UepoUW b\ OcWobeU 22, 2020. (ECF No. 25).  

1.8 On OcWobeU 21, 2020, Whe PaUWieV filed a joinW VWaWXV UepoUW. 

1.9 On NoYembeU 25, 2020, Whe CoXUW VeW a VchedXling confeUence foU DecembeU 29, 

2020. (ECF No. 30).   The VchedXling confeUence VXbVeTXenWl\ ZaV UeVchedXled foU JanXaU\ 13, 

2021. 
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1.10 On JanXaU\ 13, 2021, Whe HonoUable MaUk W. PedeUVen held a VchedXling 

confeUence. (ECF No. 38) On JanXaU\ 14, 2021, JXdge PedeUVen enWeUed a VchedXling oUdeU.  

(ECF No. 39).  AV paUW of Whe VchedXling oUdeU, JXdge PedeUVen oUdeUed WhaW mediaWion occXU b\ 

ApUil 7, 2021. 

1.11 On MaUch 9, 2021, a fXll da\ mediaWion VeVVion ZaV held b\ Whe HonoUable AUWhXU 

J. Bo\lan (ReW.).  The mediaWion VeVVion UeVXlWed in a VeWWlemenW. 

1.12 On MaUch 10, 2021, Whe PaUWieV aleUWed Whe CoXUW WhaW Whe maWWeU had VeWWled and 

UeVpecWfXll\ UeTXeVWed Whe caVe managemenW VchedXle be adjoXUned Zhile Whe PaUWieV pUepaUed Whe 

VeWWlemenW agUeemenW and moWion foU pUeliminaU\ appUoYal Wo pUeVenW Wo Whe CoXUW. (ECF No. 42). 

1.13 On MaUch 11, 2021, Whe CoXUW gUanWed Whe VWa\ UeTXeVW and gaYe Whe PaUWieV XnWil 

Ma\ 7, 2021 Wo file a VWaWXV UepoUW.  (ECF No. 43). 

1.14 BefoUe enWeUing inWo WhiV SeWWlemenW AgUeemenW, ClaVV CoXnVel condXcWed an 

e[WenViYe and WhoUoXgh e[aminaWion, inYeVWigaWion, and eYalXaWion of Whe UeleYanW laZ, facWV, and 

allegaWionV Wo aVVeVV Whe meUiWV of Whe claimV, poWenWial claimV, and poWenWial defenVeV aVVeUWed in 

WhiV AcWion.  AV paUW of WhaW inYeVWigaWion, aV Zell aV WhUoXgh foUmal diVcoYeU\, ClaVV CoXnVel 

obWained docXmenWV and e[WenViYe infoUmaWion fUom DefendanW WhUoXgh confidenWial, infoUmal 

and foUmal diVcoYeU\, inclXding infoUmaWion conceUning maUkeWing, label deVign, pUodXcW 

foUmXlaWion, ValeV, and pUicing.   

1.15 ThiV AgUeemenW iV Whe pUodXcW of e[WenViYe, aUmV-lengWh, and YigoUoXVl\ 

conWeVWed moWion pUacWice WhUoXgh VeaVoned coXnVel, VeWWlemenW negoWiaWionV and an e[change of 

infoUmaWion, inclXding boWh infoUmal and foUmal diVcoYeU\.    ThiV AgUeemenW ZaV onl\ achieYed 

ZiWh Whe aVViVWance of an eVWeemed neXWUal mediaWoU  Whe HonoUable AUWhXU J. Bo\lan (ReW.)  

Zho condXcWed a fXll da\ mediaWion VeVVion ZiWh Whe PaUWieV.  ThiV SeWWlemenW AgUeemenW ZaV 
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Ueached aV a UeVXlW of WheVe haUd-foXghW negoWiaWionV, inclXding mXlWiple poVW-mediaWion 

negoWiaWion VeVVionV Wo finali]e Whe WeUmV of Whe VeWWlemenW. 

1.16 The AcWion haV noW been ceUWified aV a claVV acWion.  SXbjecW Wo Whe appUoYal of Whe 

CoXUW, Whe PaUWieV agUee WhaW a claVV ma\ be condiWionall\ ceUWified foU pXUpoVeV of WhiV 

SeWWlemenW.  DefendanW agUeeV Wo claVV-acWion WUeaWmenW of Whe claimV alleged in WhiV AcWion Volel\ 

foU Whe pXUpoVe of compUomiVing and VeWWling WhoVe claimV on a claVV baViV aV VeW foUWh heUein. 

1.17 PlainWiff, aV Whe pUopoVed SeWWlemenW ClaVV UepUeVenWaWiYe, belieYeV Whe claimV 

VeWWled heUein haYe meUiW.  PlainWiff and heU coXnVel Uecogni]e, hoZeYeU, Whe liWigaWion UiVk 

inYolYed, inclXding Whe e[penVe and lengWh of conWinXed pUoceedingV neceVVaU\ Wo pUoVecXWe Whe 

claimV WhUoXgh WUial and appeal, and haYe Waken inWo accoXnW WhoVe facWoUV, aV Zell aV Whe 

AgUeemenW confeUV VXbVWanWial benefiWV Xpon Whe SeWWlemenW ClaVV MembeUV.  The\ haYe 

eYalXaWed Whe VeWWlemenW VeW foUWh in WhiV AgUeemenW and haYe deWeUmined iW aV faiU, UeaVonable, 

and adeTXaWe Wo UeVolYe WheiU gUieYanceV, and in Whe beVW inWeUeVW of Whe SeWWlemenW ClaVV. 

1.18 DefendanW haV denied, and conWinXeV Wo den\, WhaW iWV maUkeWing, adYeUWiVing, 

and/oU labeling of Whe PUodXcWV iV falVe, decepWiYe, oU miVleading Wo conVXmeUV oU YiolaWeV an\ 

legal UeTXiUemenW.  DefendanW

embodied in WhiV AgUeemenW iV baVed on, inter alia:  (i) Whe Wime and e[penVe aVVociaWed ZiWh 

liWigaWing WhiV AcWion WhUoXgh WUial and an\ appealV; (ii) Whe benefiWV of UeVolYing Whe AcWion, 

inclXding limiWing fXUWheU e[penVe, inconYenience, and diVWUacWion, diVpoVing of bXUdenVome 

liWigaWion, and peUmiWWing DefendanW Wo condXcW iWV bXVineVV XnhampeUed b\ Whe diVWUacWionV of 

conWinXed liWigaWion; and (iii) Whe XnceUWainW\ and UiVk inheUenW in an\ liWigaWion, UegaUdleVV of 

legal meUiW. 
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1.19 ThiV AgUeemenW, an\ negoWiaWionV, pUoceedingV, oU docXmenWV UelaWed Wo WhiV 

AgUeemenW, iWV implemenWaWion, oU iWV jXdicial appUoYal cannoW be aVVeUWed oU XVed b\ an\ peUVon 

Wo VXppoUW a conWenWion WhaW claVV ceUWificaWion iV pUopeU oU WhaW liabiliW\ doeV oU doeV noW e[iVW, oU 

foU an\ oWheU UeaVon, in Whe aboYe-capWioned acWion oU in an\ oWheU pUoceedingV, provided, 

hoZever, WhaW SeWWlemenW ClaVV MembeUV, ClaVV CoXnVel, DefendanW, oWheU UelaWed peUVonV, and 

an\ peUVon oU enWiW\ WhaW iV a beneficiaU\ of a UeleaVe VeW foUWh heUein, ma\ UefeUence and file WhiV 

AgUeemenW, and an\ UeVXlWing OUdeU oU JXdgmenW, ZiWh Whe CoXUW, oU an\ oWheU WUibXnal oU 

pUoceeding, in connecWion ZiWh Whe implemenWaWion oU enfoUcemenW of iWV WeUmV (inclXding bXW noW 

limiWed Wo Whe UeleaVeV gUanWed WheUein oU an\ diVpXWe UelaWed WheUeWo). 

THEREFORE, in conVideUaWion of Whe mXWXal pUomiVeV and coYenanWV conWained heUein 

and of Whe UeleaVeV and diVmiVValV of claimV deVcUibed beloZ, Whe PaUWieV agUee Wo WhiV SeWWlemenW, 

VXbjecW Wo Whe Final AppUoYal of Whe CoXUW, Xpon Whe folloZing WeUmV and condiWionV VeW foUWh in 

WhiV ClaVV SeWWlemenW AgUeemenW. 
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II. DEFINITIONS 

2.1  Holve v. McCormick & Compan\, Inc., 

6:16-cY-06702-FPG (W.D.N.Y.). 

2.2 

SeWWlemenW AgUeemenW and iWV e[hibiWV, aWWached heUeWo oU incoUpoUaWed heUein, inclXding an\ 

VXbVeTXenW amendmenWV agUeed Wo b\ Whe PaUWieV and an\ e[hibiWV Wo VXch amendmenWV. 

2.3 

ClaVV CoXnVel, fUom Whe SeWWlemenW FXnd, Wo compenVaWe ClaVV CoXnVel foU Whe feeV and e[penVeV 

Whe\ haYe incXUUed oU Zill incXU in connecWion ZiWh WhiV AcWion and SeWWlemenW, aV deVcUibed in 

e[penVeV aVVociaWed ZiWh Whe ClaVV NoWice oU adminiVWUaWion of Whe SeWWlemenW. 

2.4 (b\ mail oU online) b\ 

ClaimanWV Veeking pa\menW pXUVXanW Wo SecWion 4.2 of WhiV ClaVV SeWWlemenW AgUeemenW.  A link 

Wo Whe Claim FoUm Zill accompan\ Whe ClaVV NoWice and Zill be aYailable online aW Whe 

SeWWlemenW WebViWe, VXbVWanWiall\ in Whe foUm of E[hibiW A Wo WhiV ClaVV SeWWlemenW AgUeemenW. 

2.5 

ma\ VXbmiW a Claim FoUm Wo Whe SeWWlemenW AdminiVWUaWoU foU UeYieZ.  The Claim PeUiod Vhall 

UXn foU a peUiod of Wime oUdeUed b\ Whe CoXUW, and laVW aW leaVW nineW\ (90) calendaU da\V fUom Whe 

daWe Final AppUoYal of Whe SeWWlemenW iV gUanWed b\ Whe CoXUW. 

2.6 

aV deVcUibed in SecWion 4.2 of WhiV ClaVV SeWWlemenW AgUeemenW. 

2.7 

Angeion GUoXp - Whe compan\ joinWl\ VelecWed b\ ClaVV CoXnVel and 

Case 6:16-cv-06702-FPG-MJP   Document 44   Filed 05/07/21   Page 9 of 43



E[ecXWion Cop\ 

10 
   

DefendanW

claimV pUoceVV. 

2.8 anV REESE LLP, 100 WeVW 93Ud SWUeeW, 16Wh FlooU, NeZ YoUk, 

NeZ YoUk 10025 and EGGNATZ PASCUCCI, P.A., 7450 GUiffin Road, SXiWe 230, DaYie, 

FloUida 33314.  

2.9 -

SeWWlemenW WeUmV, aV appUoYed b\ DefendanW

Whe CoXUW, Wo be pUoYided Wo poWenWial membeUV of Whe SeWWlemenW ClaVV pXUVXanW Wo SecWion 5.2 

beloZ.  The ClaVV NoWice Vhall be VXbVWanWiall\ in Whe foUm aWWached heUeWo aV E[hibiW B.  An\ 

changeV Wo Whe ClaVV NoWice fUom E[hibiW B mXVW be joinWl\ appUoYed b\ ClaVV CoXnVel and 

DefendanW  

2.10 JanXaU\ 1, 2013, Xp Wo and inclXding Whe 

 

2.11 WeVWeUn DiVWUicW of NeZ 

YoUk. 

2.12  

(a) if no appeal iV Waken fUom Whe OUdeU and Final JXdgmenW, WhiUW\-fiYe (35) 

da\V afWeU Whe CoXUW enWeUV Whe OUdeU and Final JXdgmenW of WhiV ClaVV SeWWlemenW AgUeemenW; oU 

(b) if an appeal iV Waken fUom Whe OUdeU and Final JXdgmenW, Whe daWe on Zhich 

all appellaWe UighWV (inclXding peWiWionV foU UeheaUing oU Ue-aUgXmenW, peWiWionV foU UeheaUing en 

banc, peWiWionV foU ceUWioUaUi oU an\ oWheU foUm of UeYieZ, and pUoceedingV in Whe UniWed SWaWeV 

SXpUeme CoXUW oU an\ oWheU appellaWe coXUW) haYe e[piUed, been e[haXVWed, oU been finall\ 

diVpoVed of in a manneU WhaW affiUmV Whe OUdeU and Final JXdgmenW. 
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2.13 

JXdgmenW iV enWeUed in WhiV AcWion appUoYing WhiV ClaVV SeWWlemenW AgUeemenW. 

2.14  Claim AmoXnW Whe amoXnW a SeWWlemenW ClaVV MembeU Vhall 

UeceiYe aV a caVh pa\menW afWeU VXbmiVVion of a Claim FoUm WhaW iV Wimel\, Yalid, and appUoYed 

b\ Whe SeWWlemenW AdminiVWUaWoU.  The YalXe of Whe Final Claim AmoXnW Vhall be on Whe baViV of 

Whe IniWial Claim AmoXnW aV deVcUibed in SecWion 4.2, VXbjecW Wo pro rata incUeaVe oU decUeaVe, 

depending on Whe YalXe of all appUoYed ClaimV VXbmiWWed, pXUVXanW Wo SecWion 4.4. 

2.15 -paUW\ banking inVWiWXWion ZheUe Whe caVh fXndV 

DefendanW Zill pa\ XndeU Whe WeUmV of WhiV AgUeemenW Zill be depoViWed inWo an inWeUeVW-beaUing 

QXalified SeWWlemenW FXnd accoXnW, Vpecificall\, Whe SeWWlemenW FXnd, aV defined heUein.  

PXUVXanW Wo SecWion 4.1, ClaVV CoXnVel Zill VelecW Whe FXnd InVWiWXWion, and DefendanW Zill 

appUoYe iW. 

2.16  Megan HolYe Zill 

peWiWion Whe CoXUW Wo UeceiYe foU heU VeUYice aV claVV UepUeVenWaWiYeV, pXUVXanW Wo SecWion 8.5. 

2.17 

caVh pa\menW on a Claim FoUm WhaW iV Wimel\, Yalid, and appUoYed b\ Whe SeWWlemenW 

AdminiVWUaWoU.  The YalXe baViV of Whe IniWial Claim AmoXnW iV deVcUibed in SecWion 4.2.  The 

IniWial Claim AmoXnW iV VXbjecW Wo pro rata incUeaVe oU decUeaVe, depending on Whe YalXe of all 

appUoYed ClaimV VXbmiWWed, pXUVXanW Wo SecWion 4.4. 

2.18 

SeWWlemenW Claim AdminiVWUaWoU, aWWached heUeWo aV E[hibiW C, AffidaYiW of SWeYen WeiVbUoW WiWh 

ReVpecW Wo SeWWlemenW NoWice Plan. 
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2.19 

appUoYing Whe SeWWlemenW pXUVXanW Wo Whe WeUmV and condiWionV of WhiV AgUeemenW, diVmiVVing Whe 

AcWion ZiWh pUejXdice, UeleaVing claimV, and oWheUZiVe diUecWing aV Whe CoXUW oU Whe PaUWieV deem 

neceVVaU\ and appUopUiaWe Wo effecWXaWe Whe WeUmV and condiWionV of WhiV AgUeemenW. 

2.20 PlainWiff V CoXnVel meanV REESE LLP, 100 WeVW 93Ud SWUeeW, 16Wh FlooU, NeZ 

YoUk, NeZ YoUk 10025 and EGGNATZ PASCUCCI, P.A., 7450 GUiffin Road, SXiWe 230, DaYie, 

FloUida 33314.  

2.21 

SeWWlemenW AgUeemenW, pUeliminaUil\ ceUWif\ing Whe SeWWlemenW ClaVV, appUoYing Whe NoWice of 

PUopoVed SeWWlemenW, and iVVXing an\ neceVVaU\ UelaWed oUdeUV. 

2.22 

pXUVXanW Wo 26 C.F.R. � 1.468B-1, WhaW Whe FXnd InVWiWXWion Zill eVWabliVh Wo UeceiYe pa\menWV 

XndeU WhiV AgUeemenW. 

2.23 -claim, liabiliW\, UighW, demand, VXiW, 

acWion, oU caXVe of eYeU\ kind and deVcUipWion WhaW PlainWiff, Whe SeWWlemenW ClaVV oU an\ membeU 

WheUeof had oU haYe, inclXding aVVigned claimV, ZheWheU in aUbiWUaWion, adminiVWUaWiYe, oU jXdicial 

pUoceedingV, ZheWheU aV indiYidXal claimV, claimV aVVeUWed on a claVV baViV oU on behalf of Whe 

geneUal pXblic, ZheWheU knoZn oU XnknoZn, aVVeUWed oU XnaVVeUWed, VXVpecWed oU XnVXVpecWed, 

laWenW oU paWenW, WhaW iV, haV been, coXld UeaVonabl\ haYe been, oU in Whe fXWXUe mighW UeaVonabl\ 

be aVVeUWed b\ PlainWiff oU membeUV of Whe SeWWlemenW ClaVV eiWheU in Whe AcWion oU in an\ acWion 

oU pUoceeding in WhiV CoXUW oU in an\ oWheU coXUW oU foUXm, UegaUdleVV of legal WheoU\ oU Whe laZ 

XndeU Zhich VXch acWion ma\ be bUoXghW, and UegaUdleVV of Whe W\pe oU amoXnW of Uelief oU 
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damageV claimed, againVW an\ of Whe ReleaVed PeUVonV, aUiVing oXW of oU UelaWing Wo Whe 

allegaWionV in Whe AcWion oU DefendanW UeleaVed 

PUodXcWV aV alleged in Whe AcWion.  ThiV inclXdeV, inter alia, and foU Whe aYoidance of doXbW, all 

VXch claimV WhaW UelaWe in an\ Za\ Wo VWaWemenWV WhaW aUe conWained on Whe PUodXcWV oU oWheUZiVe 

.   T

DefendanW labeling, maUkeWing, and adYeUWiVing of Whe UeleaVed PUodXcWV; 

noW inclXde UeleaVe of an\ claimV foU peUVonal injXU\.  WiWh UeVpecW Wo an\ and all ReleaVed 

ClaimV, Whe PaUWieV VWipXlaWe and agUee WhaW, b\ opeUaWion of Whe OUdeU and Final JXdgmenW, Xpon 

Whe EffecWiYe DaWe, Whe UeleaVing peUVon(V) Vhall haYe e[pUeVVl\ ZaiYed Whe pUoYiVionV, UighWV and 

benefiWV of Cal. CiY. Code � 1542 oU an\ fedeUal, VWaWe oU foUeign laZ, UXle, UegXlaWion, oU 

common-laZ docWUine WhaW iV VimilaU, compaUable, eTXiYalenW oU idenWical Wo, oU WhaW haV Whe effecW 

in Zhole oU paUW of, SecWion 1542 of Whe CalifoUnia CiYil Code, Zhich pUoYideV: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR 
OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR 

HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF 
KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 

SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY. 
 

2.24 DefendanW and each of iWV affiliaWed 

enWiWieV, VXbVidiaUieV, pUedeceVVoUV, and VXcceVVoUV, VXpplieUV, diVWUibXWoUV, UeWaileUV, cXVWomeUV, 

and aVVignV, inclXding Whe pUeVenW and foUmeU diUecWoUV, officeUV, emplo\eeV, VhaUeholdeUV, 

agenWV, inVXUeUV, paUWneUV, pUiYieV, UepUeVenWaWiYeV, aWWoUne\V, accoXnWanWV, and all peUVonV acWing 

b\, WhUoXgh, XndeU Whe diUecWion of, oU in conceUW ZiWh Whem. 
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2.25 

E[hibiW D of WhiV SeWWlemenW AgUeemenW, and WhaW aUe inclXded ZiWhin Whe SeWWlemenW ClaVV 

definiWion and Whe ReleaVed ClaimV.   

2.26   meanV Whe YalXe of fXndV Uemaining in 

 IniWial Claim AmoXnWV; leVV ClaVV NoWice and 

adminiVWUaWion coVWV; and leVV all 

Wo CoXUW OUdeU oU oWheUZiVe Vpecified in WhiV AgUeemenW. 

2.27 

Zho, dXUing Whe ClaVV PeUiod, boWh UeVided in Whe UniWed SWaWeV, inclXding, bXW noW limiWed Wo iWV 

WeUUiWoUieV, and pXUchaVed in Whe UniWed SWaWeV an\ of Whe DefendanW PUodXcWV foU WheiU hoXVehold 

XVe oU peUVonal conVXmpWion and noW foU UeVale.  E[clXded fUom Whe SeWWlemenW ClaVV aUe: (a) 

DefendanW U e[ecXWiYe-leYel officeUV, inclXding iWV aWWoUne\V; (b) goYeUnmenWal 

Wimel\ and pUopeUl\ e[clXdeV himVelf oU heUVelf fUom Whe SeWWlemenW ClaVV in accoUdance ZiWh Whe 

pUocedXUeV appUoYed b\ Whe CoXUW. 

2.28 common fXnd YalXed aW ThUee Million DollaUV and 

No CenWV ($3,000,000.00) WhaW DefendanW Zill pa\ in caVh Wo Whe SeWWlemenW FXnd Wo be XVed Wo 

pa\ SeWWlemenW ClaVV MembeUV Zho VXbmiW Yalid and Wimel\ Claim FoUmV, pXUVXanW Wo SecWion 

4.2.  

E[penVeV WhaW Whe CoXUW oUdeUV, an\ ClaVV NoWice and adminiVWUaWion coVWV, IncenWiYe AZaUdV, 

and oWheU coVWV pXUVXanW Wo Whe WeUmV of SecWion 4.1(a) of WhiV AgUeemenW. All SeWWlemenW ClaVV 

MembeU benefiWV Vhall be paid fUom Whe common SeWWlemenW FXnd. 
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2.29 

deWeUmine ZheWheU iW VhoXld appUoYe Whe pUopoVed VeWWlemenW conWained in WhiV ClaVV SeWWlemenW 

AgUeemenW aV faiU, UeaVonable, and adeTXaWe, and ZheWheU iW VhoXld enWeU JXdgmenW appUoYing Whe 

pUeliminaU\ appUoYal iV gUanWed, aV Whe CoXUW Vo oUdeUV.  

2.30 

inclXde infoUmaWion aboXW Whe AcWion and Whe SeWWlemenW, UeleYanW docXmenWV, and elecWUonic and 

pUinWable foUmV UelaWing Wo Whe SeWWlemenW, inclXding Whe Claim FoUm.  The SeWWlemenW WebViWe 

Vhall be acWiYaWed b\ Whe daWe of Whe fiUVW pXblicaWion of Whe SXmmaU\ SeWWlemenW NoWice oU ClaVV 

NoWice, ZhicheYeU iV eaUlieU, and Vhall Uemain acWiYe XnWil one hXndUed and WZenW\ (120) calendaU 

da\V afWeU Whe EffecWiYe DaWe.  

2.31 DefendanW Hogan LoYellV US LLP, 390 MadiVon AYenXe, 

NeZ YoUk, NeZ YoUk 10017. 

2.32  

AdminiVWUaWoU Vhall pUoYide Wo Whe PaUWieV, Zhich Vhall inclXde Whe YalXe, nXmbeU, and W\pe of 

Wimel\, Yalid, and appUoYed ClaimV.  The Final Tall\ Vhall alVo inclXde Whe amoXnW dXe Wo Whe 

SeWWlemenW FXnd in caVh WhaW SeWWlemenW ClaVV MembeUV Wimel\ and Yalidl\ claimed.  The 

SeWWlemenW AdminiVWUaWoU Vhall giYe Whe Final Tall\ Wo Whe PaUWieV no laWeU Whan VeYen (7) calendaU 

da\V afWeU Whe cloVe of Whe Claim PeUiod. 
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III. CERTIFICATION OF THE SETTLEMENT CLASS AND PRELIMINARY 
APPROVAL 

3.1 FoU Whe pXUpoVeV of VeWWlemenW and Whe pUoceedingV conWemplaWed heUein, Whe 

paUWieV VWipXlaWe and agUee WhaW a naWionZide SeWWlemenW ClaVV VhoXld be ceUWified.  CeUWificaWion 

of Whe SeWWlemenW ClaVV Vhall be foU VeWWlemenW pXUpoVeV onl\ and Vhall haYe no effecW foU an\ 

oWheU pXUpoVe. 

3.2 The ceUWificaWion of Whe SeWWlemenW ClaVV Vhall be binding onl\ ZiWh UeVpecW Wo WhiV 

ClaVV SeWWlemenW AgUeemenW.  In Whe eYenW WhaW Final AppUoYal doeV noW occXU foU an\ UeaVon, Whe 

PUeliminaU\ AppUoYal, and all of iWV pUoYiVionV, Vhall be YacaWed b\ iWV oZn WeUmV, and WhiV 

AcWion Vhall UeYeUW Wo iWV VWaWXV WhaW e[iVWed pUioU Wo Whe daWe of WhiV ClaVV SeWWlemenW AgUeemenW. 

3.3 AV paUW of Whe VeWWlemenW pUoceVV, DefendanW conVenWV Wo PlainWiff V applicaWion Wo 

Whe CoXUW foU enWU\ of an oUdeU Zhich, among oWheU WhingV: (a) pUeliminaUil\ ceUWifieV Whe 

SeWWlemenW ClaVV in accoUdance ZiWh Whe definiWion VeW foUWh in SecWion 2.27 of WhiV ClaVV 

SeWWlemenW AgUeemenW; (b) pUeliminaUil\ appUoYeV WhiV AgUeemenW foU pXUpoVeV of iVVXing ClaVV 

NoWice; (c) appUoYeV Whe Wiming, conWenW, and manneU of Whe ClaVV NoWice and SXmmaU\ 

SeWWlemenW NoWice oU ShoUW FoUm NoWice; (d) appoinWV Whe SeWWlemenW AdminiVWUaWoU; (e) appoinWV 

REESE LLP and EGGNATZ PASCUCCI, P.A. aV ClaVV CoXnVel and PlainWiff Megan HolYe aV 

Whe named ClaVV RepUeVenWaWiYe; and (f) makeV VXch oUdeUV aV aUe neceVVaU\ and appUopUiaWe Wo 

effecWXaWe Whe WeUmV and condiWionV of WhiV AgUeemenW. 
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IV. SETTLEMENT CONSIDERATION AND BENEFITS 

The VeWWlemenW Uelief inclXdeV WhUee componenWV Wo benefiW Whe SeWWlemenW ClaVV: (a) a 

common SeWWlemenW FXnd fUom Zhich SeWWlemenW ClaVV MembeUV Zho VXbmiW Wimel\, Yalid, and 

appUoYed claimV Zill obWain UefXndV; (b) modificaWionV Wo Whe PUodXcWV  labeling; and (c) 

modificaWionV Wo Whe PUodXcWV  ZebViWe. 

4.1 Common Settlement Fund 

(a) Settlement Fund.  DefendanW Vhall eVWabliVh a common SeWWlemenW FXnd 

in Whe amoXnW of ThUee Million DollaUV ($3,000,000.00).  DefendanW Vhall pa\ all caVh pa\menWV 

dXe peU SecWion 4.1(b) b\ pa\ing WhiV amoXnW inWo a QXalified SeWWlemenW FXnd aW Whe FXnd 

InVWiWXWion.  The SeWWlemenW FXnd Vhall be adminiVWeUed pXUVXanW Wo WhiV AgUeemenW and VXbjecW Wo 

 Vhall be applied Wo pa\ in 

fXll and in Whe folloZing oUdeU: 

(i) an\ neceVVaU\ Wa[eV and Wa[ e[penVeV; 

(ii) all coVWV and e[penVeV aVVociaWed ZiWh diVVeminaWing noWice Wo Whe 

SeWWlemenW ClaVV, inclXding bXW noW limiWed Wo, Whe ClaVV NoWice and SXmmaU\ SeWWlemenW NoWice; 

(iii) all coVWV and e[penVeV aVVociaWed ZiWh Whe adminiVWUaWion of Whe 

SeWWlemenW, inclXding bXW noW limiWed Wo, pUoceVVing claimV and feeV of Whe ClaVV AcWion 

SeWWlemenW AdminiVWUaWoU. 

(iY) 

ClaVV CoXnVel pXUVXanW Wo SecWion VIII of WhiV ClaVV SeWWlemenW AgUeemenW; 

(Y) an\ IncenWiYe AZaUd made b\ Whe CoXUW Wo PlainWiff XndeU SecWion 

8.5 of WhiV ClaVV SeWWlemenW AgUeemenW; 
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(Yi) caVh pa\menWV diVWUibXWed Wo SeWWlemenW ClaVV MembeUV Zho haYe 

VXbmiWWed Wimel\, Yalid, and appUoYed ClaimV pXUVXanW Wo Whe ClaimV PUoceVV oXWlined in SecWion 

4.2 and Whe MoneWaU\ Relief oXWlined in SecWion 4.3 of WhiV AgUeemenW; and 

(Yii) Whe ReVidXal FXndV, if an\, pXUVXanW Wo SecWion 4.4 of WhiV 

AgUeemenW. 

(b) Defendant   WiWhin Wen (10) calendaU 

da\V afWeU Whe enWU\ of Whe PUeliminaU\ AppUoYal OUdeU, DefendanW Vhall fXnd Whe SeWWlemenW 

FXnd b\ depoViWing ThUee Million DollaUV and No CenWV ($3,000,000) inWo Whe SeWWlemenW FXnd 

accoXnW.  ThiV Wen-da\ deadline ma\ be e[Wended b\ mXWXal conVenW of Whe PaUWieV. 

(c) ClaVV CoXnVel mXVW appUoYe an\ pa\menW of coVWV oU e[penVeV XndeU 

SecWionV 4.1(a)(i), 4.1 (a)(ii), and 4.1(a)(iii). 

(d) In no ciUcXmVWanceV Vhall DefendanW

e[ceed ThUee Million DollaUV ($3,000,000.00).  ThXV, XndeU WhiV SeWWlemenW AgUeemenW, Whe 

PaUWieV agUee WhaW Whe SeWWlemenW FXnd encompaVVeV Whe fXll e[WenW of DefendanW

pa\menW dXe XndeU WhiV AgUeemenW.  TheVe pa\menWV, pXUVXanW Wo Whe WeUmV and condiWionV of 

WhiV AgUeemenW, and an\ oWheU non-moneWaU\ obligaWionV of and conVideUaWionV dXe fUom 

DefendanW VeW foUWh in WhiV AgUeemenW, Zill be in fXll VaWiVfacWion of all indiYidXal and claVV 

claimV aVVeUWed in oU WhaW coXld haYe been aVVeUWed WhiV AcWion. 

(e) DefendanW and Whe ReleaVed PeUVonV aUe noW obligaWed (and Zill noW be 

obligaWed) Wo compXWe, eVWimaWe, oU pa\ an\ Wa[eV on behalf of PlainWiff, ClaVV CoXnVel, an\ 

SeWWlemenW ClaVV MembeU, Whe NoWice AdminiVWUaWoU, oU Whe SeWWlemenW AdminiVWUaWoU. 

(f) All fXndV held b\ Whe FXnd InVWiWXWion Vhall be deemed and conVideUed Wo 

be in custodia legis of Whe CoXUW and Vhall Uemain VXbjecW Wo Whe jXUiVdicWion of Whe CoXUW, XnWil 
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VXch Wime aV VXch fXndV aUe eiWheU UeWXUned Wo DefendanW pXUVXanW Wo SecWion 10.2 of WhiV 

AgUeemenW oU diVWUibXWed pXUVXanW Wo a plan of diVWUibXWion appUoYed b\ Whe CoXUW oU pXUVXanW Wo 

oWheU oUdeUV of Whe CoXUW. 

4.2 Eligibilit\ and Process for Obtaining a Cash Pa\ment 

To be eligible foU a caVh pa\menW, a SeWWlemenW ClaVV MembeU mXVW VXbmiW a Wimel\ and 

Yalid Claim FoUm, Zhich Zill be eYalXaWed b\ Whe SeWWlemenW AdminiVWUaWoU. 

(a) Claim Form Availabilit\.  The Claim FoUm Vhall be in a VXbVWanWiall\ 

VimilaU foUm Wo WhaW aWWached aV E[hibiW A.  The Claim FoUm Zill be: (i) inclXded 

on Whe SeWWlemenW WebViWe Wo be deVigned and adminiVWeUed b\ Whe SeWWlemenW 

AdminiVWUaWoU; and (ii) made Ueadil\ aYailable fUom Whe SeWWlemenW 

AdminiVWUaWoU, inclXding b\ UeTXeVWing a Claim FoUm fUom Whe SeWWlemenW 

AdminiVWUaWoU b\ mail, e-mail, oU calling a Woll-fUee nXmbeU pUoYided b\ Whe 

SeWWlemenW AdminiVWUaWoU. 

(b) Timel\ Claim Forms.  SeWWlemenW ClaVV MembeUV mXVW VXbmiW a Wimel\ 

Claim FoUm, Zhich iV one poVWmaUked oU VXbmiWWed online befoUe oU on Whe 

laVW da\ of Whe Claim PeUiod, Whe Vpecific daWe of Zhich Zill be pUominenWl\ 

diVpla\ed on Whe Claim FoUm and ClaVV NoWice.  FoU a non-online Claim 

FoUm, Whe Claim FoUm Zill be deemed Wo haYe been VXbmiWWed on Whe daWe of 

Whe poVWmaUk on Whe enYelope oU maileU.  FoU an online Claim FoUm and in 

all oWheU caVeV, Whe Claim FoUm Zill be deemed Wo haYe been VXbmiWWed on 

Whe daWe iW iV UeceiYed b\ Whe SeWWlemenW AdminiVWUaWoU. 

(c) Validit\ of Claim Forms.  SeWWlemenW ClaVV MembeUV mXVW VXbmiW a Yalid 

Claim FoUm, 
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mailing addUeVV, W\pe(V) and nXmbeU of PUodXcWV pXUchaVed, appUo[imaWe 

daWe of pXUchaVe, and locaWion(V) of pXUchaVe(V).  Claim FoUmV WhaW do noW 

meeW Whe UeTXiUemenWV VeW foUWh in WhiV AgUeemenW and in Whe Claim FoUm 

inVWUXcWionV ma\ be UejecWed.  The SeWWlemenW AdminiVWUaWoU Zill deWeUmine a 

among oWheU UeaVonV, Whe folloZing: 

1. FailXUe Wo aWWeVW Wo Whe pXUchaVe of Whe  

PUodXcWV, oU pXUchaVe of pUodXcWV WhaW aUe noW coYeUed 

b\ Whe WeUmV of WhiV SeWWlemenW AgUeemenW; 

2. FailXUe Wo pUoYide adeTXaWe YeUificaWion oU addiWional 

infoUmaWion of Whe Claim pXUVXanW Wo a UeTXeVW of Whe 

SeWWlemenW AdminiVWUaWoU; 

3. FailXUe Wo fXll\ compleWe and/oU Vign Whe Claim FoUm; 

4. FailXUe Wo VXbmiW a legible Claim FoUm; 

5. SXbmiVVion of a fUaXdXlenW Claim FoUm; 

6. SXbmiVVion of Claim FoUm WhaW iV dXplicaWiYe of 

anoWheU Claim FoUm; 

7. SXbmiVVion of Claim FoUm b\ a peUVon Zho iV noW a 

SeWWlemenW ClaVV MembeU; 

8. ReTXeVW b\ peUVon VXbmiWWing Whe Claim FoUm Wo pa\ 

fXndV Wo a peUVon oU enWiW\ WhaW iV noW Whe SeWWlemenW 
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ClaVV MembeU foU Zhom Whe Claim FoUm iV 

VXbmiWWed; 

9. FailXUe Wo VXbmiW a Claim FoUm b\ Whe end of Whe 

Claim PeUiod; oU 

10. FailXUe Wo oWheUZiVe meeW Whe UeTXiUemenWV of WhiV 

AgUeemenW. 

(d) Settlement  .   

a. Tier 1: ClaVV MembeUV ZiWh PUoof of PXUchaVe ma\ Veek 

UeimbXUVemenW aV folloZV:  ClaimanWV ZiWh a UeceipW ma\ Veek 

UeimbXUVemenW of $1.00 peU XniW boXghW, ZiWh no cap oU limiW.   

b. Tier 2: ClaVV MembeUV ZiWhoXW PUoof of PXUchaVe ma\ Veek 

UeimbXUVemenW of $1.00 peU XniW boXghW, Xp Wo a ma[imXm UecoYeU\ 

of 15 pUodXcWV (foU $15.00) peU conVXmeU.  

(e) Claim Form Submission and Review.  ClaimanWV ma\ VXbmiW a Claim 

FoUm eiWheU b\ mail oU elecWUonicall\.  The SeWWlemenW AdminiVWUaWoU Vhall 

UeYieZ and pUoceVV Whe Claim FoUmV pXUVXanW Wo Whe pUoceVV deVcUibed in 

cXVWomaU\ pUocedXUeV and VWandaUdV Zill be XVed b\ Whe SeWWlemenW 

AdminiVWUaWoU Wo pUeYenW Whe pa\menW of fUaXdXlenW claimV and Wo pa\ onl\ 

legiWimaWe claimV.  The PaUWieV Vhall Wake all UeaVonable VWepV, and diUecW Whe 

SeWWlemenW AdminiVWUaWoU Wo Wake all UeaVonable VWepV, Wo enVXUe WhaW Claim 

FoUmV compleWed and Vigned elecWUonicall\ b\ SeWWlemenW ClaVV MembeUV 
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confoUm Wo Whe UeTXiUemenWV of Whe fedeUal ElecWUonic SignaWXUeV AcW, 15 

U.S.C. � 7001, et seq. 

(f) Claim Form Deficiencies.  FailXUe Wo pUoYide all infoUmaWion UeTXeVWed on 

Whe Claim FoUm Zill noW UeVXlW in immediaWe denial oU nonpa\menW of a 

claim.  InVWead, Whe SeWWlemenW AdminiVWUaWoU Zill Wake all adeTXaWe and 

cXVWomaU\ VWepV Wo aWWempW Wo cXUe Whe defecW and Wo deWeUmine Whe 

ibiliW\ foU pa\menW and Whe amoXnW of 

pa\menW baVed on Whe infoUmaWion conWained in Whe Claim FoUm oU oWheUZiVe 

VXbmiWWed, inclXding bXW noW limiWed Wo aWWempWing Wo folloZ Xp ZiWh Whe 

ClaimanW Wo gaWheU addiWional infoUmaWion if neceVVaU\.  If Whe Claim FoUm 

defecW cannoW be cXUed, Whe Claim Zill be UejecWed.  DefendanW iV enWiWled Wo 

diVpXWe claimV if aYailable UecoUdV oU oWheU infoUmaWion indicaWe WhaW Whe 

infoUmaWion on Whe Claim FoUm iV inaccXUaWe oU incompleWe, bXW 

deWeUminaWion b\ SeWWlemenW AdminiVWUaWoU Zill be final. 

(g) Failure to Submit Claim Form.  UnleVV a SeWWlemenW ClaVV MembeU opWV 

oXW pXUVXanW Wo SecWion VI, an\ SeWWlemenW ClaVV MembeU Zho failV Wo 

VXbmiW a Wimel\ and Yalid Claim FoUm Vhall be foUeYeU baUUed fUom UeceiYing 

an\ pa\menW pXUVXanW Wo WhiV AgUeemenW and Vhall in all oWheU UeVpecWV be 

boXnd b\ all of Whe WeUmV of WhiV AgUeemenW and Whe WeUmV of Whe OUdeU and 

Final JXdgmenW Wo be enWeUed in Whe AcWion.  BaVed on Whe ReleaVe conWained 

in Whe AgUeemenW, an\ SeWWlemenW ClaVV MembeU Zho doeV noW opW oXW Zill 

be baUUed fUom bUinging an\ acWion in an\ foUXm (VWaWe oU fedeUal) againVW 
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an\ of Whe ReleaVed PeUVonV conceUning an\ of Whe maWWeUV VXbjecW Wo Whe 

ReleaVe. 

4.3 Distribution to Authori]ed Settlement Class Members 

The SeWWlemenW AdminiVWUaWoU Vhall begin pa\ing Wimel\, Yalid, and appUoYed ClaimV Yia fiUVW-

claVV mail oU oWheU meanV no laWeU Whan Vi[W\ (60) calendaU da\V afWeU Whe EffecWiYe DaWe.  The 

SeWWlemenW AdminiVWUaWoU ma\ begin Wo pa\ Wimel\, Yalid, and appUoYed ClaimV VooneU Xpon 

DefendanW  The SeWWlemenW 

AdminiVWUaWoU Vhall haYe compleWed Whe pa\menW Wo SeWWlemenW ClaVV MembeUV Zho haYe 

VXbmiWWed Wimel\, Yalid, and appUoYed ClaimV pXUVXanW Wo Whe Claim PUoceVV no laWeU Whan one 

hXndUed (100) calendaU da\V afWeU Whe EffecWiYe DaWe. 

4.4 E[cess or Insufficient Funds in the Settlement Fund 

4.4.1 E[cess Funds.  If, afWeU Whe calcXlaWion of all Yalid IniWial Claim AmoXnWV, 

eV, IncenWiYe AZaUdV, and an\ 

oWheU claim, coVW, oU fee Vpecified b\ WhiV AgUeemenW, YalXe UemainV in Whe SeWWlemenW FXnd, iW 

Vhall be called Whe ReVidXal FXnd.  An\ YalXe Uemaining in Whe ReVidXal FXnd Vhall incUeaVe 

ief foU WheiU Final Claim AmoXnWV on a pro rata baViV XnWil 

Whe ReVidXal FXndV aUe depleWed.  The SeWWlemenW AdminiVWUaWoU Vhall deWeUmine each aXWhoUi]ed 

pro rata 

FoUm and Whe WoWal nXmbeU of Yalid ClaimV.  AccoUdingl\, Whe acWXal Final Claim AmoXnW 

UecoYeUed b\ each SeWWlemenW ClaVV MembeU Zill noW be deWeUmined XnWil afWeU Whe Claim PeUiod 

haV ended and all ClaimV haYe been calcXlaWed.   

4.4.2 Insufficient Funds.  If Whe WoWal amoXnW of Whe Wimel\, Yalid, and appUoYed 

IniWial Claim AmoXnWV VXbmiWWed b\ SeWWlemenW ClaVV MembeUV e[ceedV Whe fXndV aYailable, afWeU 
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dedXcWing an\ feeV, pa\menWV, and coVWV VeW foUWh in WhiV AgUeemenW WhaW mXVW alVo be paid fUom 

Whe SeWWlemenW FXnd, each e

pUopoUWionaWel\ UedXced Wo deWeUmine WheiU Final Claim AmoXnWV on a pro rata baViV, VXch WhaW 

Whe aggUegaWe YalXe of Whe caVh pa\menWV diVWUibXWed doeV noW e[ceed Whe VeWWlemenW fXnd balance 

afWeU pa\menW of all oWheU coVWV.  The SeWWlemenW AdminiVWUaWoU Vhall deWeUmine each aXWhoUi]ed 

pro rata 

FoUm and Whe WoWal nXmbeU of Yalid ClaimV.  AccoUdingl\, Whe acWXal Final Claim AmoXnW 

UecoYeUed b\ each SeWWlemenW ClaVV MembeU Zill noW be deWeUmined XnWil afWeU Whe Claim PeUiod 

haV ended and all ClaimV haYe been calcXlaWed.   

4.4.3 IW iV Whe PaUWieV  inWenW Wo e[haXVW Whe SeWWlemenW FXnd compleWel\.  HoZeYeU, if 

WheUe aUe an\ fXndV Uemaining in Whe SeWWlemenW FXnd afWeU pa\menW of Final Claim AmoXnWV Wo 

AZaUdV; and an\ oWheU claim, coVW, oU fee Vpecified b\ WhiV AgUeemenW When Whe SeWWlemenW 

AdminiVWUaWoU Vhall pa\ WhiV Uemaining amoXnW Wo Whe folloZing non-pUofiW oUgani]aWion: CenWeU 

foU Science in Whe PXblic InWeUeVW.  No SeWWlemenW FXndV Zill be UeWXUned Wo DefendanW.  

DefendanW UepUeVenWV and ZaUUanWV WhaW pa\menW of an\ SeWWlemenW FXndV deWailed in WhiV VecWion 

4.4.3 Wo an\ chaUiWieV, non-pUofiW oUgani]aWionV, oU goYeUnmenW enWiWieV Vhall noW UedXce an\ of iWV 

donaWionV oU conWUibXWionV Wo an\ enWiW\, chaUiW\, chaUiWable foXndaWion oU WUXVW, and/oU non-pUofiW 

oUgani]aWion. 

4.5  

DefendanW agUeeV Wo make Whe modificaWionV deVcUibed beloZ Wo iWV labeling on iWV 

PUodXcWV and on iWV ZebViWe, beginning ZiWhin nineW\ (90) da\V afWeU Whe EffecWiYe DaWe, bXW Vhall 

be able Wo conWinXe Wo XWili]e e[iVWing labelV and conWaineUV and Vell e[iVWing inYenWoU\.  
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McCoUmick Vhall be pUohibiWed fUom diVWUibXWing, maUkeWing, adYeUWiVing, labeling, 

n Whe 

PUodXcWV  label and/oU adYeUWiVing. 

oWheU VimilaU WeUmV WhaW Whe Food and DUXg AdminiVWUaWion ma\ appUoYe in Whe fXWXUe. 
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V. NOTICE TO CLASS AND ADMINISTRATION OF PROPOSED SETTLEMENT 

5.1 Duties and Responsibilities of the Settlement Administrator 

ClaVV CoXnVel and DefendanW Uecommend, and ClaVV CoXnVel UeWainV, Angeion GUoXp Wo 

be Whe SeWWlemenW AdminiVWUaWoU foU WhiV AgUeemenW.  The SeWWlemenW AdminiVWUaWoU Vhall abide 

b\ and Vhall adminiVWeU Whe SeWWlemenW in accoUdance ZiWh Whe WeUmV, condiWionV, and obligaWionV 

of WhiV AgUeemenW and Whe OUdeUV iVVXed b\ Whe CoXUW in WhiV AcWion. 

5.2 Class Notice Duties.  The SeWWlemenW AdminiVWUaWoU Vhall, in coopeUaWion ZiWh Whe 

PaUWieV, be UeVponVible foU conVXlWing on and deVigning Whe ClaVV NoWice, SXmmaU\ ClaVV NoWice, 

 and AppoinWmenW of 

Whe SeWWlemenW AdminiVWUaWoU, Whe SeWWlemenW AdminiVWUaWoU Vhall alVo be UeVponVible foU 

diVVeminaWing Whe ClaVV NoWice, VXbVWanWiall\ in Whe foUm aV deVcUibed in Whe NoWice Plan aWWached 

aV E[hibiW C Wo WhiV AgUeemenW, aV Vpecified in Whe PUeliminaU\ AppUoYal OUdeU, and aV Vpecified 

in WhiV AgUeemenW.  The ClaVV NoWice and SXmmaU\ ClaVV NoWice Zill compl\ ZiWh all applicable 

laZV, inclXding, bXW noW limiWed Wo, Whe DXe PUoceVV ClaXVe of Whe U.S. ConVWiWXWion.  ClaVV 

NoWice dXWieV inclXde, bXW aUe noW limiWed Wo: 

- ConVXlWing on, dUafWing, and deVigning Whe ClaVV NoWice, SXmmaU\ ClaVV NoWice, and 

Claim FoUm.  ClaVV CoXnVel and DefendanW

appUoYal UighWV, Zhich Vhall noW be XnUeaVonabl\ ZiWhheld, oYeU WheVe NoWiceV and 

FoUm oU an\ changeV Wo Whe NoWiceV and FoUm; 

- DeYeloping a NoWice Plan, aWWached aV E[hibiW C Wo WhiV AgUeemenW.  ClaVV CoXnVel 

and DefendanW

be XnUeaVonabl\ ZiWhheld, oYeU WhiV NoWice Plan oU changeV Wo WhiV NoWice Plan; 
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- ImplemenWing and aUUanging foU Whe pXblicaWion of Whe SXmmaU\ SeWWlemenW NoWice 

and ClaVV NoWice Yia YaUioXV foUmV of elecWUonic media, inclXding implemenWing 

media pXUchaVeV, all in VXbVWanWial accoUdance ZiWh Whe NoWice Plan, aWWached aV 

E[hibiW C.  To Whe e[WenW WhaW Whe SeWWlemenW AdminiVWUaWoU belieYeV addiWional oU 

diffeUenW NoWice VhoXld be XndeUWaken Whan WhaW pUoYided foU in Whe NoWice Plan, ClaVV 

CoXnVel and DefendanW joinW appUoYal UighWV, Zhich 

Vhall noW be XnUeaVonabl\ ZiWhheld, oYeU an\ addiWional oU diffeUenW NoWice; and 

- EVWabliVhing and pXbliVhing a ZebViWe WhaW conWainV Whe ClaVV NoWice and UelaWed 

docXmenWV, inclXding a Claim FoUm capable of being compleWed and VXbmiWWed on-

line.  The ZebViWe, inclXding Whe ClaVV NoWice, Vhall Uemain aYailable foU 120 da\V 

afWeU Whe EffecWiYe DaWe; 

- Sending Whe ClaVV NoWice and UelaWed docXmenWV, inclXding a Claim FoUm, Yia 

elecWUonic mail oU UegXlaU mail, Wo an\ poWenWial SeWWlemenW ClaVV MembeU Zho Vo 

UeTXeVWV; 

- ReVponding Wo UeTXeVWV fUom ClaVV CoXnVel and DefendanW  

- OWheUZiVe implemenWing and aVViVWing ZiWh Whe diVVeminaWion of Whe NoWice of Whe 

SeWWlemenW. 

The aboYe-deVcUibed noWice pUogUam Vhall be deVigned Wo Ueach aW leaVW 70% of Whe pUopoVed 

SeWWlemenW ClaVV, and Vhall commence appUo[imaWel\ WhiUW\ (30) calendaU da\V afWeU Whe enWU\ of 

Whe PUeliminaU\ AppUoYal OUdeU. 
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5.3 Class Action Fairness Act Notice Duties to State and Federal Officials.  No 

laWeU Whan Wen (10) calendaU da\V afWeU WhiV AgUeemenW iV filed ZiWh Whe CoXUW, DefendanW Vhall 

mail oU caXVe Whe iWemV Vpecified in 28 U.S.C. � 1715(b) Wo be mailed Wo each SWaWe and FedeUal 

official, aV Vpecified in 28 U.S.C. � 1715(a) 

5.4 Claims Process Duties.  The SeWWlemenW AdminiVWUaWoU Vhall be UeVponVible foU 

implemenWing Whe WeUmV of Whe Claim PUoceVV and UelaWed adminiVWUaWiYe acWiYiWieV, inclXding 

commXnicaWionV ZiWh SeWWlemenW ClaVV MembeUV conceUning Whe SeWWlemenW, Claim PUoceVV, and 

Whe opWionV Whe\ haYe.  ClaimV PUoceVV dXWieV inclXde, bXW aUe noW limiWed Wo: 

- E[ecXWing an\ mailingV UeTXiUed XndeU Whe WeUmV of WhiV AgUeemenW; 

- EVWabliVhing a Woll-fUee Yoice UeVponVe XniW Wo Zhich SeWWlemenW ClaVV MembeUV ma\ 

UefeU foU infoUmaWion aboXW Whe AcWion and Whe SeWWlemenW; 

- EVWabliVhing a poVW office bo[ foU Whe UeceipW of Claim FoUmV, e[clXVion UeTXeVWV, and 

an\ coUUeVpondence; 

- ReceiYing and mainWaining on behalf of Whe CoXUW all coUUeVpondence fUom an\ 

SeWWlemenW ClaVV MembeU UegaUding Whe SeWWlemenW, and foUZaUding inTXiUieV fUom 

SeWWlemenW ClaVV MembeUV Wo ClaVV CoXnVel oU WheiU deVignee foU a UeVponVe, if 

ZaUUanWed; and 

- ReceiYing and mainWaining on behalf of Whe CoXUW an\ SeWWlemenW ClaVV MembeU 

coUUeVpondence UegaUding an\ opW-oXW UeTXeVWV, e[clXVion foUmV, oU oWheU UeTXeVWV Wo 

e[clXde himVelf oU heUVelf fUom Whe SeWWlemenW, and pUoYiding Wo ClaVV CoXnVel and 

DefendanW

SeWWlemenW AdminiVWUaWoU UeceiYeV an\ VXch foUmV oU UeTXeVWV afWeU Whe deadline foU 
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Whe VXbmiVVion of VXch foUmV and UeTXeVWV, Whe SeWWlemenW AdminiVWUaWoU Vhall 

pUompWl\ pUoYide ClaVV CoXnVel and DefendanW  

5.5 Claims Review Duties.  The SeWWlemenW AdminiVWUaWoU Vhall be UeVponVible foU 

UeYieZing and appUoYing Claim FoUmV in accoUdance ZiWh WhiV AgUeemenW.  ClaimV ReYieZ 

dXWieV inclXde, bXW aUe noW limiWed Wo: 

- ReYieZing each Claim FoUm VXbmiWWed Wo deWeUmine ZheWheU each Claim FoUm meeWV 

Whe UeTXiUemenWV VeW foUWh in WhiV AgUeemenW and ZheWheU iW VhoXld be alloZed, 

inclXding deWeUmining ZheWheU a Claim b\ an\ SeWWlemenW ClaVV MembeU iV Wimel\, 

compleWe, and Yalid; 

- WoUking ZiWh SeWWlemenW ClaVV MembeUV Zho VXbmiW Wimel\ claimV Wo WU\ Wo cXUe an\ 

Claim FoUm deficiencieV; 

- UVing all UeaVonable effoUWV and meanV Wo idenWif\ and UejecW dXplicaWe and/oU 

fUaXdXlenW claimV, inclXding, ZiWhoXW limiWaWion, mainWaining a daWabaVe of all ClaimV 

FoUm VXbmiVVionV; 

- Keeping an accXUaWe and XpdaWed accoXnWing Yia a daWabaVe of Whe nXmbeU of Claim 

FoUmV UeceiYed, Whe amoXnW claimed on each Claim FoUm, Whe name and addUeVV of 

Whe SeWWlemenW ClaVV MembeUV Zho made Whe claim, Whe W\pe of claim made, ZheWheU 

Whe claim haV an\ deficiencieV, and ZheWheU Whe claim haV been appUoYed aV Wimel\ 

and Yalid; and 

- OWheUZiVe implemenWing and aVViVWing ZiWh Whe Claim UeYieZ pUoceVV and pa\menW of 

Whe ClaimV, pXUVXanW Wo Whe WeUmV and condiWionV of WhiV AgUeemenW. 

5.6 Periodic Updates.  The SeWWlemenW AdminiVWUaWoU Vhall pUoYide peUiodic XpdaWeV 

Wo ClaVV CoXnVel and DefendanW
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VeYen (7) bXVineVV da\V afWeU Whe commencemenW of Whe diVVeminaWion of Whe ClaVV NoWice oU Whe 

SXmmaU\ SeWWlemenW NoWice and conWinXing on a monWhl\ baViV WheUeafWeU and Vhall pUoYide VXch 

an XpdaWe ZiWhin VeYen (7) da\V befoUe Whe Final AppUoYal HeaUing.  The SeWWlemenW 

AdminiVWUaWoU Vhall alVo pUoYide VXch XpdaWeV Wo ClaVV CoXnVel oU DefendanW

UeTXeVW, ZiWhin a UeaVonable amoXnW of Wime. 

5.7 Claims Pa\ment Duties.  The SeWWlemenW AdminiVWUaWoU Vhall be UeVponVible foU 

Vending pa\menWV Wo all eligible SeWWlemenW ClaVV MembeUV ZiWh Yalid, Wimel\, and appUoYed 

ClaimV pXUVXanW Wo Whe WeUmV and condiWionV of WhiV AgUeemenW.  Claim Pa\menW dXWieV inclXde, 

bXW aUe noW limiWed Wo: 

- WiWhin VeYen (7) da\V of Whe cloVe of Whe ClaimV PeUiod, pUoYide a UepoUW Wo ClaVV 

CoXnVel and DefendanW Vel calcXlaWing Whe amoXnW and nXmbeU of Yalid and 

Wimel\ claimV WhaW UeTXeVWed UefXndV, inclXding an\ Wo be paid pXUVXanW Wo Whe 

ReVidXal FXndV deVcUibed in SecWion 4.4; 

- Sending UefXnd pa\menWV Wo SeWWlemenW Claim MembeUV Zho VXbmiWWed Wimel\, Yalid, 

and appUoYed Claim FoUmV; 

- Once UefXnd pa\menWV haYe commenced Wo Whe SeWWlemenW ClaVV pXUVXanW Wo Whe WeUmV 

and condiWionV of WhiV AgUeemenW, Whe SeWWlemenW AdminiVWUaWoU Vhall pUoYide a 

UegXlaU accoXnWing Wo ClaVV CoXnVel and DefendanW

limiWed Wo Whe nXmbeU and Whe amoXnW of claimV paid. 

5.8 Reporting to Court.  NoW laWeU Whan VeYen (7) calendaU da\V befoUe Whe daWe of Whe 

FaiUneVV HeaUing, Whe SeWWlemenW AdminiVWUaWoU and NoWice AdminiVWUaWoU Vhall file a declaUaWion 

oU affidaYiW ZiWh Whe CoXUW WhaW: (i) inclXdeV a liVW of WhoVe peUVonV Zho haYe opWed oXW oU 
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e[clXded WhemVelYeV fUom Whe SeWWlemenW; and (ii) deVcUibeV Whe Vcope, meWhodV, and UeVXlWV of 

Whe noWice pUogUam. 

5.9 Dut\ of Confidentialit\.  The SeWWlemenW AdminiVWUaWoU Vhall WUeaW an\ and all 

docXmenWV, commXnicaWionV, and oWheU infoUmaWion and maWeUialV UeceiYed in connecWion ZiWh 

Whe adminiVWUaWion of Whe SeWWlemenW aV confidenWial and Vhall noW diVcloVe an\ oU all VXch 

docXmenWV, commXnicaWionV, oU oWheU infoUmaWion Wo an\ peUVon oU enWiW\, e[cepW Wo Whe PaUWieV oU 

aV pUoYided foU in WhiV AgUeemenW oU b\ CoXUW OUdeU. 

5.10 Right to Inspect.  ClaVV CoXnVel and DefendanW

inVpecW Whe Claim FoUmV and VXppoUWing docXmenWaWion UeceiYed b\ Whe SeWWlemenW AdminiVWUaWoU 

aW an\ Wime Xpon UeaVonable noWice. 
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VI. OBJECTIONS AND REQUESTS FOR EXCLUSION 

6.1 A SeWWlemenW ClaVV MembeU ma\ eiWheU objecW Wo WhiV AgUeemenW pXUVXanW Wo 

SecWion 6.2 oU UeTXeVW e[clXVion fUom WhiV AgUeemenW pXUVXanW Wo SecWion 6.3. 

6.2  SeWWlemenW ClaVV MembeUV Vhall haYe Whe UighW Wo objecW Wo WhiV VeWWlemenW and Wo 

appeaU and VhoZ caXVe, if Whe\ haYe an\ UeaVon Zh\ Whe WeUmV of WhiV AgUeemenW VhoXld noW be 

giYen Final AppUoYal, pXUVXanW Wo WhiV VecWion: 

6.2.1 A SeWWlemenW ClaVV MembeU ma\ objecW Wo WhiV AgUeemenW eiWheU on hiV oU 

heU oZn ZiWhoXW an aWWoUne\, oU WhUoXgh an aWWoUne\ hiUed aW hiV oU heU oZn 

e[penVe. 

6.2.2 An\ objecWion Wo WhiV AgUeemenW mXVW be in ZUiWing, Vigned b\ Whe 

SeWWlemenW ClaVV MembeU (and hiV oU heU aWWoUne\, if indiYidXall\ UepUeVenWed), 

filed ZiWh Whe CoXUW, ZiWh a cop\ deliYeUed Wo ClaVV CoXnVel and DefenVe CoXnVel 

aW Whe addUeVVeV VeW foUWh in Whe ClaVV NoWice, no laWeU Whan 21 da\V befoUe Whe 

FaiUneVV HeaUing. 

6.2.3 An\ objecWion UegaUding oU UelaWed Wo WhiV AgUeemenW Vhall conWain a 

capWi Holve v. 

McCormick & Compan\, Inc., CaVe no. 6:16-cY-06702-FPG (W.D.N.Y.)  

6.2.4 An\ objecWion UegaUding oU UelaWed Wo WhiV AgUeemenW Vhall conWain (a) Whe 

name, addUeVV, and Welephone nXmbeU of Whe SeWWlemenW ClaVV MembeU objecWing 

and, if UepUeVenWed b\ coXnVel, of hiV/heU coXnVel 

infoUmaWion; (b) a liVW of an\ oWheU objecWionV filed in an\ coXUW foU Whe paVW fiYe 

(5) \eaUV; (c) if he oU Vhe iV UepUeVenWed b\ coXnVel, a liVW of objecWionV filed b\ 

WhaW coXnVel in an\ coXUW foU Whe paVW (5) \eaUV; (d) an\ and all agUeemenWV WhaW 

UelaWe Wo Whe objecWion oU Whe pUoceVV of objecWing ZheWheU ZUiWWen oU oUal

Case 6:16-cv-06702-FPG-MJP   Document 44   Filed 05/07/21   Page 32 of 43



E[ecXWion Cop\ 

33 
   

; (e) a 

VWaWemenW of ZheWheU he/Vhe inWendV Wo appeaU aW Whe Final AppUoYal HeaUing, 

eiWheU ZiWh oU ZiWhoXW coXnVel; and (f) a cleaU and conciVe VWaWemenW of Whe 

legal gUoXndV on Zhich Whe objecWion iV baVed.  An\ objecWion mXVW be peUVonall\ 

Vigned b\ Whe SeWWlemenW ClaVV MembeU.  ClaVV oU gUoXp objecWionV Vhall be 

pUohibiWed. 

6.2.5 An\ objecWion Vhall inclXde docXmenWV VXfficienW Wo eVWabliVh Whe baViV foU 

Vigned b\ Whe objecWoU XndeU penalW\ of peUjXU\, ZiWh langXage VimilaU Wo WhaW 

inclXded in Whe Claim FoUm aWWached heUeWo aV E[hibiW A, WhaW Whe SeWWlemenW 

ClaVV MembeU pXUchaVed aW leaVW one PUodXcW dXUing Whe ClaVV PeUiod. 

6.2.6 ClaVV CoXnVel Vhall haYe Whe UighW and DefendanW Vhall UeVeUYe iWV UighW Wo 

UeVpond Wo an\ objecWion no laWeU Whan VeYen (7) da\V pUioU Wo Whe Final FaiUneVV 

HeaUing.   

6.2.7 If an objecWing SeWWlemenW ClaVV MembeU chooVeV Wo appeaU aW Whe heaUing, 

no laWeU Whan WZenW\-one (21) da\V befoUe Whe FaiUneVV HeaUing, a NoWice of 

InWenWion Wo AppeaU, eiWheU In PeUVon oU ThUoXgh an AWWoUne\, mXVW be filed ZiWh 

Whe CoXUW and liVW Whe name, addUeVV and Welephone nXmbeU of Whe aWWoUne\, if an\, 

Zho Zill appeaU. 

6.2.8 The PaUWieV Vhall haYe Whe UighW Wo Wake diVcoYeU\ (inclXding ZUiWWen 

diVcoYeU\ and depoViWionV) fUom an\ SeWWlemenW ClaVV MembeU WhaW objecWV Wo Whe 

SeWWlemenW ZiWhoXW fXUWheU leaYe of coXUW.  If Whe SeWWlemenW ClaVV MembeU WhaW 
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objecWV Wo Whe SeWWlemenW iV UepUeVenWed b\ coXnVel, Whe PaUWieV Vhall alVo haYe Whe 

fXUWheU leaYe of coXUW. 

6.3 Requests for E[clusion.  SeWWlemenW ClaVV MembeUV Vhall haYe Whe UighW Wo elecW 

WhiV AgUeemenW, UelinTXiVhing 

WheiU UighWV Wo caVh compenVaWion XndeU WhiV AgUeemenW and pUeVeUYing WheiU claimV foU damageV 

WhaW accUXed dXUing Whe ClaVV PeUiod, pXUVXanW Wo WhiV VecWion: 

6.3.1 A SeWWlemenW ClaVV MembeU ZiVhing Wo opW oXW of WhiV AgUeemenW mXVW do 

Vo in ZUiWing b\ Vending Wo Whe ClaVV AcWion SeWWlemenW AdminiVWUaWoU b\ U.S.  

Mail a peUVonall\-Vigned leWWeU inclXding hiV oU heU name and addUeVV, and 

pUoYiding a cleaU VWaWemenW commXnicaWing WhaW he oU Vhe elecWV Wo be e[clXded 

fUom Whe SeWWlemenW ClaVV. ClaVV oU gUoXp UeTXeVWV foU e[clXVion Vhall be 

pUohibiWed. 

6.3.2 An\ UeTXeVW foU e[clXVion oU opW oXW mXVW be poVWmaUked on oU befoUe Whe 

opW-oXW deadline daWe Vpecified in Whe PUeliminaU\ AppUoYal OUdeU, Zhich iV 

WZenW\-one (21) da\V befoUe Whe Final AppUoYal HeaUing daWe.  The daWe of Whe 

poVWmaUk on Whe UeWXUn-mailing enYelope Vhall be Whe e[clXViYe meanV XVed Wo 

deWeUmine ZheWheU a UeTXeVW foU e[clXVion haV been Wimel\ VXbmiWWed. 

6.3.3 The ClaVV AcWion SeWWlemenW AdminiVWUaWoU Vhall foUZaUd copieV of an\ 

ZUiWWen UeTXeVWV foU e[clXVion Wo ClaVV CoXnVel and DefendanW

Vhall file a liVW UeflecWing all UeTXeVWV foU e[clXVion ZiWh Whe CoXUW no laWeU Whan 

VeYen (7) calendaU da\V befoUe Whe SeWWlemenW HeaUing. 
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6.3.4 The ReTXeVW foU E[clXVion mXVW be peUVonall\ Vigned b\ Whe SeWWlemenW 

ClaVV MembeU. 

6.3.5 An\ SeWWlemenW ClaVV MembeU Zho pUopeUl\ opWV oXW of Whe SeWWlemenW 

ClaVV Vhall noW: (a) be boXnd b\ an\ oUdeUV oU jXdgmenWV UelaWing Wo Whe 

SeWWlemenW; (b) be enWiWled Wo Uelief XndeU, oU be affecWed b\, WhiV AgUeemenW; (c) 

gain an\ UighWV b\ YiUWXe of WhiV AgUeemenW; oU (d) be enWiWled Wo objecW Wo an\ 

aVpecW of Whe SeWWlemenW. 

 
6.4 An\ SeWWlemenW ClaVV MembeU Zho doeV noW file a Wimel\ ZUiWWen UeTXeVW foU 

e[clXVion aV pUoYided in Whe pUeceding SecWion 6.3 Vhall be boXnd b\ all VXbVeTXenW pUoceedingV, 

oUdeUV, and jXdgmenWV, inclXding, bXW noW limiWed Wo, Whe ReleaVe in WhiV AcWion, eYen if he oU Vhe 

haV liWigaWion pending oU VXbVeTXenWl\ iniWiaWeV liWigaWion againVW DefendanW UelaWing Wo Whe claimV 

and WUanVacWionV UeleaVed in WhiV AcWion. 

6.5 An\ SeWWlemenW ClaVV MembeU Zho doeV noW UeTXeVW e[clXVion fUom Whe 

SeWWlemenW haV Whe UighW Wo objecW Wo Whe SeWWlemenW.  SeWWlemenW ClaVV MembeUV ma\ noW boWh 

objecW and opW oXW of Whe SeWWlemenW.  An\ SeWWlemenW ClaVV MembeU Zho ZiVheV Wo objecW mXVW 

Wimel\ VXbmiW an objecWion aV VeW foUWh in SecWion 6.2 aboYe.  If a SeWWlemenW ClaVV MembeU 

VXbmiWV boWh an objecWion and a ZUiWWen UeTXeVW foU e[clXVion, he oU Vhe Vhall be deemed Wo haYe 

complied ZiWh Whe WeUmV of Whe pUocedXUe foU UeTXeVWing e[clXVion aV VeW foUWh in SecWion 6.3 and 

Vhall noW be boXnd b\ Whe AgUeemenW if appUoYed b\ Whe CoXUW and Whe objecWion Zill noW be 

conVideUed b\ Whe CoXUW. 
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VII. RELEASES 

7.1 Upon Whe EffecWiYe DaWe of WhiV ClaVV SeWWlemenW AgUeemenW, PlainWiff and each 

membeU of Whe SeWWlemenW ClaVV, and each of WheiU VXcceVVoUV, aVVignV, heiUV, and peUVonal 

UepUeVenWaWiYeV, Vhall be deemed Wo haYe, and b\ opeUaWion of Whe JXdgmenW Vhall haYe, fXll\, 

finall\, and foUeYeU UeleaVed, UelinTXiVhed, and diVchaUged all ReleaVed ClaimV againVW Whe 

ReleaVed PeUVonV.  The ReleaVed ClaimV Vhall be conVWUXed aV bUoadl\ aV poVVible Wo effecW 

compleWe finaliW\ oYeU WhiV liWigaWion inYolYing Whe adYeUWiVing, labeling, and maUkeWing of Whe 

UeleaVed PUodXcWV aV VeW foUWh heUein. 

7.2 PlainWiff fXll\ XndeUVWandV WhaW Whe facWV Xpon Zhich WhiV ClaVV SeWWlemenW 

AgUeemenW iV e[ecXWed ma\ heUeafWeU be oWheU Whan oU diffeUenW fUom Whe facWV noZ belieYed b\ 

PlainWiffV and ClaVV CoXnVel Wo be WUXe and neYeUWheleVV agUee WhaW WhiV ClaVV SeWWlemenW 

AgUeemenW and Whe ReleaVe Vhall Uemain effecWiYe noWZiWhVWanding an\ VXch diffeUence in facWV.  

PlainWiff acknoZledgeV, and Whe SeWWlemenW ClaVV iV deemed Wo haYe acknoZledged, WhaW Whe 

definiWion of ReleaVed ClaimV in Whe AgUeemenW ZaV baUgained foU and ZaV a ke\ elemenW of Whe 

AgUeemenW. 

7.3 To Whe e[WenW peUmiWWed b\ laZ, WhiV AgUeemenW ma\ be pleaded aV a fXll and 

compleWe defenVe Wo, and ma\ be XVed aV Whe baViV foU an injXncWion againVW, an\ acWion, VXiW, oU 

oWheU pUoceeding WhaW ma\ be inVWiWXWed, pUoVecXWed, oU aWWempWed in bUeach of oU conWUaU\ Wo WhiV 

AgUeemenW, inclXding bXW noW limiWed Wo an\ RelaWed AcWionV. 
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VIII. A  FEES AND EXPENSES AND CLASS REPRESENTATIVE 
INCENTIVE AWARDS 

8.1 ClaVV CoXnVel agUeeV Wo make, and DefendanW agUeeV noW Wo oppoVe, an applicaWion 

Wo ThiUW\ ThUee peUcenW (33%) of Whe SeWWlemenW FXnd of $3,000,00.00.  ThiV Vhall be paid fUom 

Whe SeWWlemenW FXnd and Vhall be Whe Vole aggUegaWe compenVaWion paid b\ DefendanW foU ClaVV 

deWeUmined b\ Whe CoXUW. 

8.2 ClaVV CoXnVel Vhall allocaWe  

amongVW WhemVelYeV VXch WhaW 50% of Whe feeV and e[penVeV aUe paid Wo ReeVe LLP and Whe oWheU 

50% of Whe feeV and e[penVeV aUe paid Wo EggnaW] PaVcXcci, P.A.  ClaVV coXnVel Vhall indemnif\ 

DefendanW and iWV aWWoUne\V againVW an\ WhiUd-paUW\  

aZaUded Wo ClaVV CoXnVel. 

8.3 

VoXghW Volel\ and e[clXViYel\ in Whe AcWion.  ClaVV CoXnVel agUeeV WhaW Whe\ Zill noW Veek oU 

accepW moUe Whan One Million DollaUV and No cenWV ($1,0

E[penVeV. 

8.4 DefendanW 

e[ceVV of Whe amoXnW VWaWed in SecWion 8.1.  DefendanW Vhall haYe Whe UighW Wo appeal in Whe eYenW 

DefendanW Vhall alVo 

E[penVeV in e[ceVV of VXch amoXnW. 

Case 6:16-cv-06702-FPG-MJP   Document 44   Filed 05/07/21   Page 37 of 43



E[ecXWion Cop\ 

38 
   

8.5 WiWhin fiYe (5) da\V afWeU Whe EffecWiYe DaWe, DefendanW Vhall pa\, fUom Whe 

SeWWlemenW FXnd, an IncenWiYe AZaUd of FiYe ThoXVand DollaUV and No CenWV ($5,000.00) Wo Whe 

named plainWiff Megan HolYe. 

8.6 feeV and e[penVeV and Whe 

IncenWiYe AZaUd Vhall be filed no laWeU Whan foXUWeen (14) da\V pUioU Wo Whe ObjecWion Deadline. 

PapeUV in VXppoUW of Final AppUoYal Vhall alVo be filed no laWeU Whan foXUWeen (14) da\V pUioU Wo 

Whe ObjecWion Deadline.  

IX. NO ADMISSION OF LIABILITY 

9.1 DefendanW haV denied and conWinXeV Wo den\ WhaW Whe labeling, adYeUWiVing, oU 

maUkeWing of iWV PUodXcWV iV falVe, decepWiYe, oU miVleading Wo conVXmeUV oU YiolaWeV an\ legal 

UeTXiUemenW, inclXding bXW noW limiWed Wo Whe allegaWionV WhaW DefendanW engaged in XnfaiU, 

XnlaZfXl, fUaXdXlenW, oU decepWiYe WUade pUacWiceV, bUeached an e[pUeVV ZaUUanW\, oU ZaV XnjXVWl\ 

enUiched.  DefendanW iV enWeUing inWo WhiV ClaVV SeWWlemenW AgUeemenW Volel\ becaXVe iW Zill 

eliminaWe Whe XnceUWainW\, diVWUacWion, bXUden, and e[penVe of fXUWheU liWigaWion.  The pUoYiVionV 

conWained in WhiV ClaVV SeWWlemenW AgUeemenW and Whe manneU oU amoXnW of Uelief pUoYided Wo 

SeWWlemenW ClaVV MembeUV heUein Vhall noW be deemed a pUeVXmpWion, conceVVion, oU admiVVion 

b\ DefendanW of an\ faXlW, liabiliW\, oU ZUongdoing aV Wo an\ facWV oU claimV WhaW haYe been oU 

mighW be alleged oU aVVeUWed in Whe AcWion, oU in an\ oWheU acWion oU pUoceeding WhaW haV been, 

Zill be, oU coXld be bUoXghW, and Vhall noW be inWeUpUeWed, conVWUXed, deemed, inYoked, offeUed, oU 

UeceiYed inWo eYidence oU oWheUZiVe XVed b\ an\ peUVon in an\ acWion oU pUoceeding, ZheWheU 

ciYil, cUiminal, oU adminiVWUaWiYe, foU an\ pXUpoVe oWheU Whan aV pUoYided e[pUeVVl\ heUein. 

9.2 B\ enWeUing inWo WhiV ClaVV SeWWlemenW AgUeemenW, DefendanW iV noW conVenWing Wo 

oU agUeeing Wo ceUWificaWion of Whe SeWWlemenW ClaVV foU an\ pXUpoVe oWheU Whan Wo effecWXaWe Whe 

VeWWlemenW of Whe AcWion.  The paUWieV agUee WhaW if Whe CoXUW doeV noW appUoYe WhiV ClaVV 
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SeWWlemenW AgUeemenW VXbVWanWiall\ in Whe foUm VXbmiWWed (oU in a modified foUm mXWXall\ 

accepWable Wo Whe PaUWieV), inclXding, ZiWhoXW limiWaWion, if Whe CoXUW gUanWV a fee applicaWion WhaW 

and No CenWV ($1,000,000.00), oU if WhiV ClaVV SeWWlemenW AgUeemenW iV WeUminaWed oU failV Wo 

become effecWiYe oU final in accoUdance ZiWh iWV WeUmV, Whe AcWionV Vhall pUoceed aV if no PaUW\ 

had eYeU agUeed Wo VXch VeWWlemenW, ZiWhoXW pUejXdice Wo Whe UighW of an\ PaUW\ Wo Wake an\ and all 

acWion of an\ kind in Whe AcWionV. 

X. TERMINATION OF SETTLEMENT 

10.1 

DefendanW Vhall each haYe Whe UighW Wo WeUminaWe WhiV AgUeemenW in each of WheiU VepaUaWe 

aWion 

Zhole oU in paUW, Whe moWion Wo ceUWif\ Whe SeWWlemenW ClaVV; (ii) Whe CoXUW enWeUV an oUdeU 

declining Wo enWeU PUeliminaU\ AppUoYal in an\ maWeUial UeVpecW; (iii) Whe CoXUW enWeUV an oUdeU 

UefXVing Wo appUoYe WhiV AgUeemenW oU an\ maWeUial paUW of iW; oU (iY) Whe CoXUW, a coXUW of appeal 

oU an\ higheU coXUW enWeUV an oUdeU declining Wo enWeU, UeYeUVing, YacaWing, maWeUiall\ modif\ing 

oU diVmiVVing, in Zhole oU in paUW and in an\ maWeUial UeVpecW, Whe OUdeU and Final JXdgmenW. 

10.2 E[cepW aV oWheUZiVe pUoYided heUein, in Whe eYenW Whe SeWWlemenW iV WeUminaWed in 

accoUdance heUeZiWh, When Whe PaUWieV Wo WhiV AgUeemenW Vhall be deemed Wo haYe UeYeUWed Wo WheiU 

UeVpecWiYe VWaWXV in Whe AcWion aV of Whe daWe heUeof.  In VXch eYenW, Whe WeUmV and pUoYiVionV of 

WhiV AgUeemenW Vhall haYe no fXUWheU foUce and effecW and Vhall noW be XVed in Whe AcWion oU in 

an\ oWheU pUoceeding oU foU an\ pXUpoVe, and Whe PaUWieV Zill joinWl\ make an applicaWion 

UeTXeVWing WhaW an\ jXdgmenW enWeUed b\ Whe CoXUW in accoUdance ZiWh Whe WeUmV of WhiV 

AgUeemenW, inclXding an\ ceUWificaWion of a SeWWlemenW ClaVV, Vhall be WUeaWed aV YacaWed, nunc 

Case 6:16-cv-06702-FPG-MJP   Document 44   Filed 05/07/21   Page 39 of 43



E[ecXWion Cop\ 

40 
   

pro tunc.  WiWhin fifWeen (15) da\V folloZing an\ TeUminaWion NoWice being deliYeUed Wo Whe FXnd 

InVWiWXWion, Whe SeWWlemenW FXnd Vhall be UeWXUned in iWV enWiUeW\ Wo DefendanW (inclXding an\ 

accUXed inWeUeVW WheUeon), leVV an\ Wa[eV dXe and e[pendiWXUeV made foU noWice and adminiVWUaWiYe 

coVWV, if an\, pXUVXanW Wo SecWion V of WhiV AgUeemenW

Whe FXnd InVWiWXWion Vhall appl\ foU an\ Wa[ UefXnd oZed on Whe SeWWlemenW FXnd and pa\ Whe 

pUoceedV Wo DefendanW. 

 
XI. ADDITIONAL PROVISIONS 

11.1 The PaUWieV agUee WhaW infoUmaWion and docXmenWV e[changed in negoWiaWing WhiV 

SeWWlemenW AgUeemenW ZeUe done Vo pXUVXanW Wo Fed.  R.  EYid.  408, and no VXch confidenWial 

infoUmaWion e[changed oU pUodXced b\ eiWheU Vide ma\ be UeYealed foU an\ oWheU pXUpoVe Whan 

WhiV SeWWlemenW.  ThiV doeV noW appl\ Wo pXblicl\-aYailable infoUmaWion oU docXmenWV. 

11.2 The PaUWieV agUee Wo UeWXUn oU diVpoVe of confidenWial docXmenWV and infoUmaWion 

e[changed in negoWiaWing WhiV SeWWlemenW AgUeemenW ZiWhin FifWeen da\V of Whe EffecWiYe DaWe.  

ThiV doeV noW appl\ Wo pXblicl\ aYailable infoUmaWion oU docXmenWV. 

11.3 The PaUWieV agUee WhaW Whe WeUmV of Whe ClaVV SeWWlemenW AgUeemenW ZeUe 

Ueached YolXnWaUil\ afWeU conVXlWaWion ZiWh e[peUienced legal coXnVel. 

11.4 The PaUWieV and WheiU UeVpecWiYe coXnVel agUee Wo XVe WheiU beVW effoUWV and Wo 

coopeUaWe fXll\ ZiWh one anoWheU (i) in Veeking pUeliminaU\ and final CoXUW appUoYal of WhiV 

VeWWlemenW; and (ii) in effecWXaWing Whe fXll conVXmmaWion of Whe VeWWlemenW pUoYided foU heUein. 

11.5 Each coXnVel oU oWheU peUVon e[ecXWing WhiV ClaVV SeWWlemenW AgUeemenW on 

behalf of an\ PaUW\ heUeWo ZaUUanWV WhaW VXch peUVon haV Whe aXWhoUiW\ Wo do Vo. 
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11.6 ThiV ClaVV SeWWlemenW AgUeemenW ma\ be e[ecXWed in an\ nXmbeU of coXnWeUpaUWV, 

each of Zhich Vhall be deemed Wo be an oUiginal bXW all of Zhich WogeWheU Vhall conVWiWXWe one and 

Whe Vame inVWUXmenW.  E[ecXWed coXnWeUpaUWV Vhall be deemed Yalid if deliYeUed b\ mail, coXUieU, 

elecWUonicall\, oU b\ facVimile. 

11.7 ThiV ClaVV SeWWlemenW AgUeemenW Vhall be binding Xpon and inXUe Wo Whe benefiW of 

Whe VeWWling PaUWieV (inclXding all SeWWlemenW ClaVV MembeUV), WheiU UeVpecWiYe agenWV, aWWoUne\V, 

inVXUeUV, emplo\eeV, UepUeVenWaWiYeV, officeUV, diUecWoUV, paUWneUV, diYiVionV, VXbVidiaUieV, 

affiliaWeV, aVVociaWeV, aVVignV, heiUV, VXcceVVoUV in inWeUeVW, and VhaUeholdeUV, and an\ WUXVWee oU 

oWheU officeU appoinWed in Whe eYenW of a bankUXpWc\, aV Zell aV Wo all ReleaVed PeUVonV aV defined 

in SecWion 2.24.  The ZaiYeU b\ an\ PaUW\ of a bUeach of WhiV ClaVV SeWWlemenW AgUeemenW b\ an\ 

oWheU PaUW\ Vhall noW be deemed a ZaiYeU of an\ oWheU bUeach of WhiV ClaVV SeWWlemenW AgUeemenW. 

11.8 ThiV ClaVV SeWWlemenW AgUeemenW and an\ e[hibiWV aWWached Wo iW conVWiWXWe Whe 

enWiUe agUeemenW beWZeen Whe PaUWieV heUeWo and VXpeUVede an\ pUioU agUeemenWV oU 

XndeUVWandingV, ZheWheU oUal, ZUiWWen, e[pUeVV, oU implied beWZeen Whe PaUWieV ZiWh UeVpecW Wo Whe 

VeWWlemenW. 

11.9 No amendmenW, change, oU modificaWion of WhiV ClaVV SeWWlemenW AgUeemenW oU 

an\ paUW WheUeof Vhall be Yalid XnleVV in ZUiWing, Vigned b\ all PaUWieV and WheiU coXnVel, and 

appUoYed b\ Whe CoXUW. 

11.10 The PaUWieV Wo WhiV ClaVV SeWWlemenW AgUeemenW each UepUeVenW Wo Whe oWheU WhaW 

Whe\ haYe UeceiYed independenW legal adYice fUom aWWoUne\V of WheiU oZn chooVing ZiWh UeVpecW Wo 

Whe adYiVabiliW\ of making Whe VeWWlemenW pUoYided foU in WhiV ClaVV SeWWlemenW AgUeemenW, and 

ZiWh UeVpecW Wo Whe adYiVabiliW\ of e[ecXWing WhiV ClaVV SeWWlemenW AgUeemenW, WhaW Whe\ haYe Uead 
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WhiV ClaVV SeWWlemenW AgUeemenW in iWV enWiUeW\ and fXll\ XndeUVWand iWV conWenWV, and WhaW each iV 

e[ecXWing WhiV ClaVV SeWWlemenW AgUeemenW aV a fUee and YolXnWaU\ acW. 

11.11 E[cepW aV oWheUZiVe pUoYided heUein, all noWiceV, UeTXeVWV, demandV, and oWheU 

commXnicaWionV UeTXiUed oU peUmiWWed Wo be giYen pXUVXanW Wo WhiV ClaVV SeWWlemenW AgUeemenW 

Vhall be in ZUiWing and Vhall be deliYeUed peUVonall\, b\ facVimile, b\ e-mail, oU b\ oYeUnighW 

mail, Wo Whe XndeUVigned coXnVel foU Whe PaUWieV aW WheiU UeVpecWiYe addUeVVeV. 

11.12 The WiWleV and capWionV conWained in WhiV ClaVV SeWWlemenW AgUeemenW aUe inVeUWed 

onl\ aV a maWWeU of conYenience and foU UefeUence, and Vhall in no Za\ be conVWUXed Wo define, 

limiW, oU e[Wend Whe Vcope of WhiV ClaVV SeWWlemenW AgUeemenW oU Whe inWenW of an\ of iWV 

pUoYiVionV.  ThiV ClaVV SeWWlemenW AgUeemenW Vhall be conVWUXed ZiWhoXW UegaUd Wo iWV dUafWeU, and 

Vhall be conVWUXed aV WhoXgh Whe PaUWieV paUWicipaWed eTXall\ in Whe dUafWing of WhiV ClaVV 

SeWWlemenW AgUeemenW. 

11.13 The CoXUW Vhall UeWain jXUiVdicWion ZiWh UeVpecW Wo Whe implemenWaWion and 

enfoUcemenW of Whe WeUmV of Whe ClaVV SeWWlemenW AgUeemenW and Whe PaUWieV Wo Whe ClaVV 

SeWWlemenW AgUeemenW VXbmiW Wo Whe jXUiVdicWion of Whe CoXUW foU WhoVe pXUpoVeV. 

11.14 To Whe e[WenW ClaVV CoXnVel ZiVh Wo iVVXe an\ geneUal oU pXblic commXnicaWion 

aboXW Whe VeWWlemenW, an\ VXch pXblic VWaWemenW Vhall be limiWed Wo pXblicl\ aYailable infoUmaWion 

and docXmenWV filed in WhiV acWion and/oU in a foUm mXWXall\ agUeed Xpon b\ ClaVV CoXnVel and 

DefendanW  
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