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Matthew R. Orr, Bar No. 211097 
  morr@calljensen.com 
Joshua G. Simon, Bar No. 264714 
  gsimon@calljensen.com 
CALL & JENSEN 
A Professional Corporation 
610 Newport Center Drive, Suite 700 
Newport Beach, CA  92660 
Tel: (949) 717-3000 
Fax: (949) 717-3100 
 
Attorneys for Defendants Quincy Bioscience, LLC  
and Quincy Bioscience Holding Co., Inc. 
 

UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 
 
 
RICK MUSGRAVE, on behalf of himself, 
and all others similarly situated, and the 
general public, 
 

Plaintiff, 
 

vs. 
 
QUINCY BIOSCIENCE, LLC, a 
Wisconsin limited liability company; 
QUINCY BIOSCIENCE HOLDING CO., 
INC., a Wisconsin corporation; and DOES 
1-15, inclusive, 
 

Defendants. 

Case No.  
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Complaint Filed: March 24, 2015 
Trial Date: None Set 
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DEFENDANTS’ NOTICE OF REMOVAL 

TO THE CLERK OF THE UNITED STATES DISTRICT COURT OF THE 

NORTHERN DISTRICT OF CALIFORNIA: 

PLEASE TAKE NOTICE that pursuant to 28 U.S.C. §§ 1332, 1441, 1446, and 

1453, Defendants Quincy Bioscience, LLC and Quincy Bioscience Holding Co., Inc. 

(“Defendants”) hereby removes this action from the Superior Court of the State of 

California for the County of Contra Costa to the United States District Court for the 

Northern District of California, on the following grounds: 

STATEMENT OF THE CASE AND TIMELINESS OF REMOVAL 

1. On March 24, 2015, Plaintiff Rick Musgrave (“Plaintiff”) commenced an 

action against Defendants in the Superior Court of the State of California for the County 

of Contra Costa, Case Number C15-00532, by filing a Complaint entitled “RICK 

MUSGRAVE, on behalf of himself, all others similarly situated, and the general public, 

v. QUINCY BIOSCIENCE, LLC, Wisconsin limited liability company; QUINCY 

BIOSCIENCED HOLDING CO., INC., Wisconsin corporation; and DOES 1-15, 

inclusive.”  A true and correct copy of this document is attached hereto as Exhibit 1.  

(See Declaration of Joshua G. Simon, “Simon Decl.”, ¶ 2.) 

2. In his Complaint, Plaintiff seeks, among other things, to certify a putative 

class that purports to include “[a]ll purchasers of Prevagen original capsules, Prevagen 

Chewables, Prevagen Extra Strength, Prevagen Professional, and all 

iterations/variations of the aforementioned products, for personal or household use and 

not for resale in California from March 23, 2011 to the opt-Out or Objection Date (the 

‘Class Period’).”  (Compl. ¶ 44.)   

3. The Complaint purports to allege causes of action against Defendants for 

supposed violations of Consumer Legal Remedies Act § 1750 et seq. and California 

Business and Professions Code §§ 17200 and 17500 et seq., based on Defendant’s 

alleged improper labeling of the Prevagen® products. 

4. On July 9, 2015, Defendants filed a General Denial and Affirmative 

Defenses denying the allegations in the Complaint and reserving a number of 
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DEFENDANTS’ NOTICE OF REMOVAL 

affirmative defenses.  A true and correct copy of the General Denial is attached hereto 

as Exhibit 2.  (Simon Decl., ¶ 3.) 

5. On or about September 11, 2015, Defendants received Plaintiff’s 

Responses to Requests for Admission, Set One.  (Simon Decl., ¶ 4.)  A true and correct 

copy of this document is attached as Exhibit A to the Simon Declaration.  Plaintiff 

admits that he is not a citizen of the State of Wisconsin and that he was not domiciled in 

Wisconsin at the time he filed the Complaint in this matter.  (See Simon Decl., ¶4, 

Exhibit A, Responses to Requests for Admission Nos. 1–2.) 

6. This removal is timely filed as required by 28 U.S.C. § 1446(b) as it is 

brought within 30 days of service of Exhibit A to the Simon Declaration from which it 

may be ascertained that the case is one which is removable. 

SUBJECT MATTER JURISDICTION 

7. This Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1332, 

1441, and 1453.  This Court specifically has jurisdiction under the Class Action 

Fairness Act of 2005 (“CAFA”), codified in part at 28 U.S.C. §§ 1332(d)(2) and 

1453(b), because it is a civil action styled as a class action in which: (1) the number of 

members of the proposed plaintiff class is not less than one hundred, in the aggregate; 

(2) the matter in controversy exceeds the sum or value of $5,000,000, exclusive of 

interest and costs; and (3) any member of the class of plaintiff is a citizen of a State 

different from any defendant.  28 U.S.C. §§ 1332(d)(2) and (d)(5). 

PLAINTIFF’S CASE IS STYLED AS A PUTATIVE CLASS ACTION 

WITH A PROPOSED CLASS OF NOT LESS THAN 100 MEMBERS 

8. The Court has CAFA jurisdiction because this lawsuit is a putative class 

action, and the proposed class comprises more than 100 individuals. 

9. CAFA jurisdiction exists over any “class action” brought under any “State 

statute or rule of judicial procedure authorizing an action to be brought by one or more 

representative persons as a class action.”  28 U.S.C. § 1332(d)(1)(B).  This case 

constitutes a “class action” for purposes of removal because Plaintiff styles his 
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DEFENDANTS’ NOTICE OF REMOVAL 

Complaint as a “Class Action,” and the Complaint seeks certification of a class pursuant 

to California Code of Civil Procedure § 382, a state statute that authorizes class actions 

if the representative plaintiff can prove that the “parties are numerous, and it is 

impracticable to bring them all before the court . . . .”  (Compl., ¶¶ 20–34.)  Thus, this 

action qualifies as a class action under CAFA. 

10. CAFA jurisdiction exists unless “the number of members of all proposed 

plaintiff classes in the aggregate is less than 100.”  28 U.S.C. § 1332(d)(5)(A).  CAFA 

defines class members as “the persons (named or unnamed) who fall within the 

definition of the proposed or certified class in a class action.”  28 U.S.C. 

§ 1332(d)(1)(D).  This requirement is met here because Plaintiff seeks to represent a 

class defined as “[a]ll purchasers of Prevagen original capsules, Prevagen Chewables, 

Prevagen Extra Strength, Prevagen Professional, and all iterations/variations of the 

aforementioned products, for personal or household use and not for resale in California 

from March 23, 2011 to the opt-Out or Objection Date (the ‘Class Period’).”  (Compl. ¶ 

44.)  Plaintiff further alleges “the total number of Class members is at least in the tens 

of thousands . . . .”  (See Compl., ¶ 29.)  Thus, on the face of the pleadings there are 

more than 100 members in Plaintiff’s proposed class. 

THE AMOUNT IN CONTROVERSY EXCEEDS $5 MILLION 

11. Under CAFA, “the claims of individual class members shall be aggregated 

to determine whether the matter in controversy exceeds the sum or value of $5,000,000, 

exclusive of interests and costs.”  28 U.S.C. § 1332(d)(6).  In determining the amount in 

controversy, “a court must assume that the allegations in the complaint are true and 

assume that a jury will return a verdict for the plaintiff on all claims made in the 

complaint.”  Fong v. Regis Corp., No. C 13-04497 RS, 2014 WL 26996, *2 (N.D. Cal. 

Jan. 2, 2014).  

12. Where, as here, the Complaint does not specify the amount in controversy, 

the Defendants must show “by a preponderance of the evidence, that the amount in 
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DEFENDANTS’ NOTICE OF REMOVAL 

controversy exceeds the statutory amount.”  Lewis v. Verizon Commc’ns, Inc., 627 F.3d 

395, 397 (9th Cir. 2010). 

13. As discussed above, Plaintiff brings this action on behalf of a purported 

class of consumers consisting of everyone in the State of California who, from four 

years preceding the filing of this Complaint, purchased Prevagen® products.  (See 

Compl., ¶ 20.)  Plaintiff also alleges that he seeks injunctive relief, actual damages, 

restitution, punitive damages; and attorneys’ fees and costs.  (Compl. ¶¶ 57, 70, 75, 

Prayer for Relief.)   

14. The Declaration of Mark Y. Underwood (the “Underwood Declaration”) 

concurrently filed herewith, establishes that the amount in controversy exceeds the 

jurisdictional limit.  (See Underwood Decl., ¶¶ 6–7); see also Abrego Abrego v. The 

Dow Chem. Co., 443 F.3d 676, 690 (9th Cir. 2006) (courts may consider “summary-

judgment-type evidence relevant to the amount in controversy at the time of removal”).  

Thus, although Defendants deny Plaintiff’s allegations of liability, injury, and damages 

and will oppose certification of the putative class, taking Plaintiff’s allegations to be 

true, this is a “civil action in which the matter in controversy exceeds the sum or value 

of $5,000,000.”  28 U.S.C. § 1332(d)(2). 

MINIMAL DIVERSITY IS MET 

15. CAFA jurisdiction is met where “any member of a class of plaintiffs is a 

citizen of a State different from any defendant.”  28 U.S.C. § 1332(d)(2)(A).  That 

requirement is met here.  Defendants are now and have been, before and after the 

commencement of this action, organized and existing under and by virtue of the laws of 

the State of Wisconsin.  (See Underwood Decl. ¶ 2.)  Currently and before and since the 

commencement of this action, Defendants have had their corporate headquarters and 

principal place of business in Wisconsin.  (Id. ¶¶ 3–4.)  The Wisconsin headquarters is 

and has been the place where the majority of Defendants’ corporate books and records 

are located.  (Id. at ¶ 3–4; see generally, Hertz v. Friend, 130 S.Ct. 1181, 1192 (Feb. 23, 

2010) (“We conclude that ‘principal place of business’ is best read as referring to the 
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DEFENDANTS’ NOTICE OF REMOVAL 

place where a corporation’s officers direct, control, and coordinate the corporation’s 

activities” and, “in practice[,] it should normally be the place where the corporation 

maintains its headquarters–provided that the headquarters is the actual center of 

direction, control, and coordination, i.e., the ‘nerve center’”).)    

16. Defendants, before and after the commencement of this action, have not 

had their headquarters, executive offices, or executive officers based in California.  (See 

Underwood Decl. ¶ 5.)  Thus, Defendants are not now, and were not at the time of the 

filing of the Complaint, citizens of California within the meaning of the Acts of 

Congress relating to the removal of claims.  Defendants are now and have been citizens 

of Wisconsin for diversity purposes ever since this action commenced.  28 U.S.C. § 

1332(c)(1).  

17. Plaintiff’s admission that he was not domiciled in Wisconsin at the time he 

brought this action establishes that he was not a citizen of Wisconsin for diversity 

purposes.  (See Simon Decl., ¶ 4, Exhibit A,); see also Grupo Dataflux v. Atlas Global 

Group, LP, 541 U.S. 567, 570 (“It has long been the case that the jurisdiction of the 

court depends upon the state of things at the time of the action brought.”); see also 

Kanter v. Warner-Lambert Co., 265 F.3d 853, 857 (9th Cir.2001) (“The natural 

person’s state citizenship is then determined by her state of domicile, not her state of 

residence.”)  Thus, at least some members of the putative class, namely Plaintiff, are a 

citizen of a State (California) different than Defendants (Wisconsin).   

18. The inclusion of “Doe” defendants in Plaintiff’s Complaint have no effect 

on the ability to remove pursuant to 28 U.S.C. Section 1441(a). 

EXCEPTIONS TO REMOVAL DO NOT APPLY 

19. This action does not fall within any exclusions to removal jurisdiction 

recognized by 28 U.S.C. § 1332(d)(3), (4), and (9) or 28 U.S.C. § 1453(d).  Under 

§ 1332(d)(3), a court may decline to exercise jurisdiction over a class action where 

“greater than one-third but less than two-thirds of the members of all proposed plaintiff 

classes in the aggregate and the primary defendants are citizens of the State in which the 
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DEFENDANTS’ NOTICE OF REMOVAL 

action was originally filed . . . .”  Here, because Defendants are Wisconsin 

organizations with their principle place of business in Wisconsin, this exclusion does 

not apply. 

20. 28 U.S.C. § 1332(d)(4)(A) requires a district court to decline jurisdiction 

where, among other things, “greater than two-thirds of the members of all proposed 

plaintiff classes in the aggregate are citizens of the State in which the action was 

originally filed…and at least one defendant is a defendant…who is a citizen of the State 

in which the action was originally filed…”  Similarly, § 1332(d)(4)(B) requires a 

district court to decline jurisdiction where “two-thirds or more of the members of all 

proposed classes in the aggregate, and the primary defendants, are citizens of the state 

in which the action was originally filed.”  Here, Defendants are not citizens of 

California, and therefore neither of these exceptions applies. 

21. In addition, this action does not fall within any of the other categorical 

exceptions under CAFA.  See 28 U.S.C. § 1332(d)(9)(A), (B), and (C) (making 

exception for an action (1) “concerning a covered security;” (2) “that relates to the 

internal affairs or governance of a corporation or other form of business enterprise;” 

(3) “that relates to the rights, duties (including fiduciary duties), and obligations related 

to or created by or pursuant to any security . . . .”). 

ALL PROCEDURAL REQUISITES ARE SATISFIED 

22. 28 U.S.C. § 1441(a) allows civil actions brought in state court to be 

removed to the district court “embracing the place where such action is pending.”  The 

Complaint was filed and currently is pending in the California Superior Court for the 

County of Los Angeles.  This District is the proper venue for this action upon removal 

pursuant to 28 U.S.C. § 1441(a) because it is the District that embraces the county 

where the state court action was pending.  

23. Pursuant to 28 U.S.C. § 1446(a), copies of all relevant process, pleadings, 

and orders are attached hereto as Exhibits 1 and 2.  (Simon Decl., ¶¶ 1–2.) 

/ / / 
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DEFENDANTS’ NOTICE OF REMOVAL 

24. Defendants will promptly serve a notice of filing of removal, with a copy 

of the notice of removal annexed thereto, on Plaintiff’s attorneys and will file such 

notice with the Clerk of the Superior Court of the State of California for the County 

of Los Angeles. 

CONCLUSION 

25. For the foregoing reasons, Defendants hereby remove this case from the 

California Superior Court for the County of Contra Costa to this Federal District Court. 

Dated:  September 30, 2015 CALL & JENSEN 
 A Professional Corporation 

Matthew R. Orr 
Joshua G. Simon 
 
 
 
By: /s/ Joshua G. Simon  

Joshua G. Simon 
Attorneys for Defendants Quincy Bioscience, 
LLC  and Quincy Bioscience Holding Co., Inc. 

 
 
 

DEMAND FOR JURY 

Defendants Quincy Bioscience, LLC and Quincy Bioscience Holding Co., Inc. 

hereby demand a jury pursuant to FRCP 38(b) on all issues subject to a jury trial raised 

in the Complaint of Plaintiff. 

Dated:  September 30, 2015 CALL & JENSEN 

 A Professional Corporation 
Matthew R. Orr 
Joshua G. Simon 
 
 
 
By: /s/ Joshua G. Simon  

Joshua G. Simon 
 
Attorneys for Defendants Quincy Bioscience, 
LLC  and Quincy Bioscience Holding Co., 
Inc. 
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GENERAL DENIAL AND AFFIRMATIVE DEFENSES OF QUINCY BIOSCIENCE, LLC AND QUINCY 

BIOSCIENCE HOLDING CO., INC. 

to any degree and in any sum whatsoever.  Defendants further deny, generally and specifically, that 

Plaintiff has suffered damages in the amount alleged, or in any sum, or that Plaintiff is entitled to any 

relief at all, by reason of any wrongful act or omission or purported act or omission of Defendants.  

Defendants further deny that this case is appropriate for class or representative treatment. 

 

AFFIRMATIVE DEFENSES 

Without admitting any of the facts alleged in the Complaint, Defendants further allege the 

following separate and independent affirmative defenses, without prejudice to Defendants’ right to 

argue that Plaintiff bears the burden of proof or persuasion as to any one or more of said defenses. 

 

FIRST AFFIRMATIVE DEFENSE 

Plaintiff fails to state a claim and/or sufficient facts upon which relief can be granted.  

Plaintiff’s Complaint fails to allege the time, place, manner and substance regarding her purported 

reliance on Defendants’ alleged representations. 

 

SECOND AFFIRMATIVE DEFENSE 

Defendants’ compliance with FDA and FTC regulations is a complete and/or partial defense to 

Plaintiff’s claims.  

 

THIRD AFFIRMATIVE DEFENSE 

Plaintiff’s claims are preempted by federal law. 

 

FOURTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred by the doctrine of primary jurisdiction. 

/ / / 

/ / / 

/ / / 

/ / / 
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GENERAL DENIAL AND AFFIRMATIVE DEFENSES OF QUINCY BIOSCIENCE, LLC AND QUINCY 
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FIFTH AFFIRMATIVE DEFENSE 

Certain additional defenses to the Complaint, or to one or more of the purported causes of 

action contained therein, may be available to Defendants.  However, these additional defenses require 

discovery before they can be properly alleged.  Defendants will move to amend its Answer, if 

necessary, to allege such defenses once they have been ascertained or according to proof at that time. 
 
 
 
Dated:  July 9, 2015 CALL & JENSEN 
 A Professional Corporation 

Matthew R. Orr 
Joshua G. Simon 
 
 
 
By:  

Joshua G. Simon 
 

Attorneys for Defendants Quincy Bioscience, LLC  
and Quincy Bioscience Holding Co., Inc.  

 
 
 

DEMAND FOR JURY 

Defendants Quincy Bioscience, LLC and Quincy Bioscience Holding Co., Inc. hereby demand 

a jury on all issues raised in the Complaint of Plaintiff. 

 
 
Dated:  July 9, 2015 CALL & JENSEN 
 A Professional Corporation 

Matthew R. Orr 
Joshua G. Simon 
 
 
 
By:  

Joshua G. Simon 
 

Attorneys for Defendants Quincy Bioscience, LLC and 
Quincy Bioscience Holding Co., Inc.  
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF ORANGE 
 
 I am employed in the County of Orange, State of California.  I am over the age of 18 and not a 
party to the within action; my business address is 610 Newport Center Drive, Suite 700, Newport 
Beach, CA 92660. 
 
 On July 9, 2015, I served the foregoing document described as GENERAL DENIAL AND 
AFFIRMATIVE DEFENSES OF QUINCY BIOSCIENCE, LLC AND QUINCY BIOSCIENCE 
HOLDING CO., INC. on the following person(s) in the manner indicated: 
 

SEE ATTACHED SERVICE LIST 
 
[   ] (BY ELECTRONIC SERVICE)  I am causing the document(s) to be served on the Filing 
User(s) through the Court’s Electronic Filing System. 
 
[ X ] (BY MAIL) I am familiar with the practice of Call & Jensen for collection and processing of 
correspondence for mailing with the United States Postal Service.  Correspondence so collected and 
processed is deposited with the United States Postal Service that same day in the ordinary course of 
business.  On this date, a copy of said document was placed in a sealed envelope, with postage fully 
prepaid, addressed as set forth herein, and such envelope was placed for collection and mailing at Call 
& Jensen, Newport Beach, California, following ordinary business practices. 
 
[   ] (BY FEDEX)  I am familiar with the practice of Call & Jensen for collection and processing of 
correspondence for delivery by overnight courier.  Correspondence so collected and processed is 
deposited in a box or other facility regularly maintained by FedEx that same day in the ordinary course 
of business. On this date, a copy of said document was placed in a sealed envelope designated by 
FedEx with delivery fees paid or provided for, addressed as set forth herein, and such envelope was 
placed for delivery by FedEx at Call & Jensen, Newport Beach, California, following ordinary 
business practices. 
 
[   ] (BY FACSIMILE TRANSMISSION)  On this date, at the time indicated on the transmittal 
sheet, attached hereto, I transmitted from a facsimile transmission machine, which telephone number is 
(949) 717-3100, the document described above and a copy of this declaration to the person, and at the 
facsimile transmission telephone numbers, set forth herein.  The above-described transmission was 
reported as complete and without error by a properly issued transmission report issued by the facsimile 
transmission machine upon which the said transmission was made immediately following the 
transmission.   
 
[  ] (BY ELECTRONIC TRANSMISSION)  I served electronically from the electronic notification 
address of ______________the document described above and a copy of this declaration to the person 
and at the electronic notification address set forth herein.  The electronic transmission was reported as 
complete and without error.   
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 I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on July 9, 2015, at Newport Beach, California. 
 
 
 _____________________________ 
 Connie Valles 
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SERVICE LIST 
 
Ronald A. Marron, Esq. 
Skye Resendes, Esq. 
Alexis M. Wood, Esq. 
Law Offices of Ronald A. Marron, APLC 
651 Arroyo Drive 
San Diego, CA 92103 
Tel: (619) 696-9006 
Fax: (619) 564-6665 
ron@consumeradvocates.com 
skye@consumeradvocates.com 
alexis@consumeradvocates.com 

Attorneys for  
 
Plaintiff Rick Musgrave 
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(SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)

(Firm Name, Address, and Telephone Number) (If Known)

(Place an “X” in One Box Only)  (Place an “X” in One Box for Plaintiff
(For Diversity Cases Only)                                                     and One Box for Defendant) 

(U.S. Government Not a Party) or

and
(Indicate Citizenship of Parties in Item III)

(Place an “X” in One Box Only)

(Place an “X” in One Box Only)

(specify)
(Do not cite jurisdictional statutes unless diversity)

(See instructions):

IX.  DIVISIONAL ASSIGNMENT (Civil L.R. 3-2)

RICK MUSGRAVE, on behalf of himself, and all others similarly
situated, and the general public

Contra Costa

Ronald A. Marron, Law Offices of Ronald A. Marron, APLC
651 Arroyo Drive, San Diego, CA 92103 / (619) 696-9006

QUINCY BIOSCIENCE, LLC, a Wisconsin limited liability
company; QUINCY BIOSCIENCE HOLDING CO., INC.,

Wisconsin

Matthew R. Orr, Joshua G. Simon, Call & Jensen
610 Newport Center Drive, Suite 700, Newport Beach, CA 92660
(949) 717-3000

28 U.S.C. §§ 1332, 1441, 1446, and 1453

5,000,000.00

09/30/2015 /s/ Joshua G. Simon

✔
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