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PERLETTE MICHELE JURA, SBN 242332
pjura@gibsondunn.com

TIMOTHY W. LOOSE, SBN 241037
tloose@gibsondunn.com

333 South Grand Avenue

Los Angeles, CA 90071-3197

Telephone:  213.229.7000

Facsimile: 213.229.7520

Attorneys for Defendant YAHOO! INC.,
d/b/a RIVALS.COM

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

ANDREW WAHL, an individual, on behalf of

himself and all others similarly situated,
Plaintiff,
V.
YAHOO! INC., a Delaware corporation dba
RIVALS.COM; and DOES 1 through 10,

inclusive,

Defendants.

CASE NO.
NOTICE OF REMOVAL OF CLASS
ACTION BY DEFENDANT YAHOO! INC.

[Removal from the Superior Court of the State of
California, County of Santa Clara, Case No.
17CV308083]

Action Filed: March 31, 2017
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TO THE CLERK OF THE ABOVE-TITLED COURT AND TO PLAINTIFF ANDREW
WAHL AND HIS COUNSEL OF RECORD:

PLEASE TAKE NOTICE THAT, pursuant to 28 U.S.C. §§ 1441, 1446, and 1453, and in
accordance with 28 U.S.C. §§ 1331, 1332, 1367, and 1711, Defendant Yahoo! Inc., d/b/a Rivals.com
(““Yahoo” or “Defendant”), hereby removes this action—with reservation of all defenses and rights—
from the Superior Court of the State of California for the County of Santa Clara, Case No.
17CV308083, to the United States District Court for the Northern District of California, San Jose
Division. Removal is proper on the following grounds:

I. TIMELINESS OF REMOVAL

1. Plaintiff Andrew Wahl (“Plaintiff”) filed a Class Action Complaint (“Complaint”)
against Defendant in the Superior Court for Santa Clara County, California, Case Number
17CV308083, on March 31, 2017. Pursuant to 28 U.S.C § 1446(a), true and correct copies of all
process, pleadings and orders served upon Defendant as of the date of this filing are attached as
Exhibits A—C to the Declaration of Timothy Loose (“Loose Decl.”) filed concurrently herewith.

2. Plaintiff served Defendant with a Summons and Complaint on April 14, 2017. See
Loose Decl. Ex. A. This notice of removal is timely pursuant to 28 U.S.C. § 1446(b) because it is
filed within 30 days after service was completed. See 28 U.S.C. § 1446(b); Fed. R. Civ. P. 6(a)(1).

II. SUMMARY OF ALLEGATIONS AND GROUND FOR REMOVAL

3. Removal is proper pursuant to 28 U.S.C. §§ 1441 and 1453 because this Court has
subject matter jurisdiction over this action and all claims asserted against Defendant pursuant to the
Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1332(d).

4, CAFA applies “to any class action before or after the entry of a class certification
order by the court with respect to that action.” 28 U.S.C. § 1332(d)(8). This case is a putative “class
action” under CAFA because it was brought under a state statute or rule, namely California Code of
Civil Procedure § 382, authorizing an action to be brought by one or more representative persons as a
class action. See 28 U.S.C. § 1332(d)(1)(B); see also Compl. 9 1, 9.

5. Plaintiff alleges in the Complaint that he “brings this class action on behalf of himself

and a class of others similarly situated consisting of all persons who, within the applicable statute of

1
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limitations period, purchased subscriptions from Defendant Yahoo! Inc. dba Rivals.com . . . and
whose credit cards, debit cards, or bank accounts were charged on a recurring basis by Defendant, as
part of an automatic renewal plan or continuous service offer.” Compl. § 1.

6. The Complaint alleges a single cause of action for violation of California’s Unfair
Competition Law (“UCL”), California Business and Professions Code § 17200 ef seq., based on the
alleged violation of two predicate statutes: (1) California’s Automatic Renewal Law (Bus. & Prof.
Code §§ 17600-17606), and (2) California’s Liquidated Damages Law (Cal. Civ. Code § 1671).
Compl. 99 36-54.

7. Plaintiff seeks “damages, restitution, injunctive and/or other equitable relief, and
reasonable attorneys’ fees” arising from his claim. Compl. 4 1, 4; id. at 11-12.

8. Under CAFA, federal courts have original jurisdiction over class actions where the
amount in controversy exceeds $5 million in the aggregate for the entire class, exclusive of interest
and costs; the putative class action contains at least 100 members; and any member of the putative
class is a citizen of a state different from that of any defendant. See 28 U.S.C. §§ 1332(d)(2),
(d)(5)(B), and (d)(6).

9. Defendant denies any liability as to Plaintiff’s individual claims and as to the claims of
the putative class members. However, for purposes of meeting the jurisdictional requirements for
removal only, Defendant submits that this action satisfies all requirements for federal jurisdiction
under CAFA because, as set forth below, the allegations in the Complaint identify a putative class of
more than 100 members, establish the minimum diversity of citizenship required under CAFA, and
put in controversy more than $5 million in the aggregate for the entire class, exclusive of interest and
costs. See 28 U.S.C. § 1332(d)(6).

A. The Proposed Class Consists Of More Than 100 Members

10.  Plaintiff alleges in the Complaint that he “brings this class action on behalf of himself
and a class of others similarly situated consisting of all persons who, within the applicable statute of
limitations period, purchased subscriptions from Defendant Yahoo! Inc. dba Rivals.com (‘Yahoo’ or
‘Rivals’ or ‘Defendant’) and whose credit cards, debit cards, or bank accounts were charged on a

recurring basis by Defendant, as part of an automatic renewal plan or continuous service offer.”

2
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Compl. q 1. Plaintiff further alleges that he “is informed and believes that Rivals has sold over 2.4
million subscriptions.” Id. § 12. Accordingly, while Defendant denies that class treatment is
permissible or appropriate, based on the Complaint’s allegations the proposed class plainly consists
of more than 100 members.

B. Defendant And Plaintiff Are Not Citizens Of The Same State

11. The minimum diversity of citizenship criteria under CAFA requires that the plaintiff
or any member of the putative class is a citizen of a state that is different from that of any defendant.
28 U.S.C. § 1332(d)(2)(A).

12.  Plaintiff alleges that he “is a resident of St. Louis, Missouri.” Compl. § 5.

13.  Plaintiff alleges that “Defendant Yahoo is a corporation organized under the laws of
the State of Delaware with its principal place of business in Sunnyvale, California.” Compl. q 6.
Accordingly, Defendant is and has been at all relevant times citizens of the states of Delaware and
California, but not of Missouri, the state of Plaintiff’s citizenship. See 28 U.S.C. § 1332(c)(1) (“[A]
corporation shall be deemed to be a citizen of every State and foreign state by which it has been
incorporated and of the State or foreign state where it has its principal place of business . . . .”).

14.  Because the proposed class representative is a citizen of a state different from that of
Defendant, the minimum diversity requirement is satisfied. See 28 U.S.C. § 1332(d)(2)(A).

C. The Amount Placed In Controversy By The Class Claims Exceeds $5 Million

15.  Although Defendant denies that Plaintiff’s claims have any merit, Defendant avers, for
the purposes of meeting the jurisdictional requirements for removal only, that Plaintiff’s requested

monetary recovery exceeds $5 million.

1. Plaintiff’s Class Allegations Seeking Recovery Under The UCL Surpass
The Jurisdictional Threshold Amount

16. Defendant denies that Plaintiff or putative class members are entitled to any relief.
However, for purposes of this jurisdictional analysis only, Defendant relies on Plaintiff’s allegations.
See Lewis v. Verizon Commc 'ns, Inc., 627 F.3d 395, 399 (9th Cir. 2010) (“In determining the amount

[in controversy], we first look to the complaint.”).

3

NOTICE OF REMOVAL OF CLASS ACTION BY DEFENDANT YAHOO! INC.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Gibson, Dunn &
Crutcher LLP

Case 5:17-cv-02745-BLF Document 1 Filed 05/12/17 Page 5 of 7

17.  Plaintiff alleges that “Rivals . . . sells monthly and annual subscriptions that provide
access to ‘premium’ content and message boards.” Compl.  12.

18.  Plaintiff alleges that “[t]o purchase a subscription, the user is required to create an
account by providing an email address and designating a username and password,” and then “selects
either an annual subscription for $99.95 per year or a monthly subscription for $9.95 per month.”
Compl. 9 13.

19.  Plaintiff alleges that he personally purchased three one-year subscriptions—in
February 2015, February 2016, and February 2017—at a cost of $99.95 each. Compl. 99 20-24.

20.  As mentioned above, Plaintiff alleges that he “is informed and believes that Rivals has
sold over 2.4 million subscriptions.” Compl. 9 12.

21.  Thus, even if the Court were to assume for the purposes of this jurisdictional analysis
only that all of the alleged 2.4 million users purchased just one monthly subscription at a cost of

$9.95, the amount in controversy would total $23,880,000—i.e., $9.95 multiplied by 2.4 million.

2. Plaintiff’s Request For Attorneys’ Fees Places Additional Money In

Controversy
22. Plaintiff seeks “attorneys’ fees and costs” “associated with this action.” Compl. 99 1,
4; id. at 12.
23. Under Ninth Circuit precedent, the benchmark commonly used for the award of

attorneys’ fees is 25% of the common fund. See Hanlon v. Chrysler Corp., 150 F.3d 1011, 1029
(9th Cir. 1998); Jasso v. Money Mart Express, Inc., No. 11-CV-5500 YGR, 2012 WL 699465, at *7
(N.D. Cal. Mar. 1, 2012).

24. Defendant denies that any such attorneys’ fees are owed to Plaintiff or the putative
class, and reserves the right to contest the application of the 25% benchmark in this case. However,
for purposes of this jurisdictional analysis only, Defendant relies on Plaintiff’s allegations that the
attorneys’ fees are owed. Applying the 25% benchmark to the figures alleged in the Complaint (see
supra), Plaintiff’s request for attorneys’ fees places an additional $5,970,000 in controversy.

25. For the foregoing reasons, this action meets the jurisdictional minimum amount in

controversy, and removal to this Court is proper under CAFA.

4
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1 26. Furthermore, because Defendant has shown there is federal jurisdiction over this
2 || action, Plaintiff bears the burden of proof with regard to any argument that an exception to CAFA
3 || removal applies and justifies remand. Serrano v. 180 Connect, Inc., 478 F.3d 1018, 1024 (9th Cir.
41| 2007). Defendant submits that no such exception applies and expressly reserves the right to contest
5| and further brief the applicability of any exception that Plaintiff may raise in a motion for remand.
III. THIS COURT HAS JURISDICTION AND REMOVAL IS PROPER

27.  Based on the foregoing facts and allegations, this Court has original jurisdiction over

8 || this action pursuant to 28 U.S.C. § 1332(d) because:

9 (a) This is a civil action that is a class action within the meaning of 28 U.S.C.
10 § 1332(d)(1)(B);
11 (b) This action involves a putative class of more than 100 persons as required by 28 U.S.C.
12 § 1332(d)(5)(B);
13 (¢) The amount in controversy exceeds $5 million, exclusive of interest and costs, as
14 required under 28 U.S.C. § 1332(d)(2); and
15 (d) Plaintiff is a citizen of a state that is different from that of any Defendant, as required by
16 28 U.S.C. § 1332(d)(2)(A).

17 || Accordingly, removal of this action is proper under 28 U.S.C. §§ 1441, 1446, and 1453.

18 28. The United States District Court for the Northern District of California, San Jose

19 || Division, is the appropriate venue for removal pursuant to 28 U.S.C. § 1441(a) because it embraces
20 || the place where Plaintiff originally filed this case, in Santa Clara County Superior Court. See

21 || 28 U.S.C. § 84(c); 28 U.S.C. § 1441(a).

22 29. In accordance with 28 U.S.C. § 1446(a), true and correct copies of all process,

23 || pleadings and orders served upon Defendant are attached as Exhibits A—C to the Declaration of

24 || Timothy Loose filed concurrently herewith.

25 30. Upon filing this Notice of Removal, Defendant will furnish written notice to Plaintiff’s
26 || counsel, and will file and serve a copy of this Notice with the Clerk of the Superior Court of Santa

27 || Clara County pursuant to 28 U.S.C. § 1446(d).

28
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1 31.  WHEREFORE, Defendant removes to this Court the above action pending against it

2 || in the Superior Court of California, County of Santa Clara.

4 || Respectfully submitted,
5 || Dated: May 12,2017 GIBSON, DUNN & CRUTCHER LLP

By: /s/ Timothy W. Loose
Timothy W. Loose

Attorneys for Defendant YAHOO! INC., d/b/a
9 RIVALS.COM
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SAN JOSE DIVISION

ANDREW WAHL, an individual, on behalf of
himself and all others similarly situated,
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YAHOO! INC., a Delaware corporation dba
RIVALS.COM; and DOES 1 through 10,

inclusive,
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DECLARATION OF TIMOTHY W. LOOSE

I, Timothy W. Loose, declare as follows:

1. I am an attorney admitted to practice law before all courts of the State of California
and in the United States District Court for the Northern District of California. I am a partner in the
law firm of Gibson, Dunn & Crutcher LLP, and I am one of the attorneys primarily responsible for
the representation of Defendant Yahoo! Inc., d/b/a Rivals.com, in this matter. Unless otherwise
stated, the following facts are within my personal knowledge and, if called and sworn as a witness, I
could and would testify competently thereto.

2. Attached hereto as Exhibit A is a true and correct copy of the Service of Process
Transmittal, Summons, Class Action Complaint, Civil Case Cover Sheet, and related documents in
Wahl v. Yahoo! Inc., Case No. 17CV308083, in the Superior Court of California, County of Santa
Clara.

3. Attached hereto as Exhibit B is a true and correct copy of the Order Deeming Case
Complex and Staying Discovery in Wahl v. Yahoo! Inc., Case No. 17CV308083, in the Superior
Court of California, County of Santa Clara, filed on April 5, 2017.

4. Attached hereto as Exhibit C is a true and correct copy of the Order Granting
Application for Admission of Attorney Pro Hac Vice for Joseph A. Kronawitter in Wahl v. Yahoo!
Inc., Case No. 17CV308083, in the Superior Court of California, County of Santa Clara, filed on
May 2, 2017.

5. In accordance with 28 U.S.C. § 1446(a), Exhibits A through C include “all process,
pleadings and orders served upon” the Defendant in this action.

I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct.

Executed on this 12th day of May, 2017, in Los Angeles, California.

q,"\l&

Timothy W. Loose

1
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TO: Karen Murakami
Yahoo! Inc.
701 First Ave
Sunnyvale, CA 94089

Document 1-1 Filed 05/12/17 Page 4 of 54
Service of Process
Transmittal
04/14/2017
CT Log Number 531056959

RE: Process Served in California

FOR: Yahoo! Inc. (Domestic State: DE)

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS:

TITLE OF ACTION:

DOCUMENT(S) SERVED:

COURT/AGENCY:

NATURE OF ACTION:

ON WHOM PROCESS WAS SERVED:

DATE AND HOUR OF SERVICE:
JURISDICTION SERVED :
APPEARANCE OR ANSWER DUE:

ATTORNEY(S) /| SENDER(S):

ACTION ITEMS:

SIGNED:
ADDRESS:

TELEPHONE:

ANDREW WAHL, an individual, on behalf of himself and all others similarly situated,
Pltf. vs. YAHOO! INC., etc., et al., Dfts.

Summons, Complaint, Cover Sheet, Attachment

Santa Clara County - Superior Court, CA
Case # 17CV308083

Violations of California's Unfair Competition Law
C T Corporation System, Los Angeles, CA

By Process Server on 04/14/2017 at 14:55
California

Within 30 days after service

DARIUS OGLOZA

OGLOZA FORTNEY LLP

535 Pacific Avenue, Suite 201

San Francisco, CA 94133

(415) 912-1850

CT has retained the current log, Retain Date: 04/14/2017, Expected Purge Date:
04/19/2017

Image SOP

Email Notification, Karen Murakami murakami@yahoo-inc.com
C T Corporation System
818 West Seventh Street

Los Angeles, CA 90017
213-337-4615

Page 1 of 1 /LS

Information displayed on this transmittal is for CT

Corporation's record keeping purposes only and is provided to
the recipient for quick reference. This information does not

constitute a legal opinion as to the nature of action, the
amount of damages, the answer date, or any information
contained in the documents themselves. Recipient is
responsible for interpreting said documents and for taking
appropriate action. Signatures on certified mail receipts
confirm receipt of package only, not contents.
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_SUM-100
SUMMONS FOR COURT USE ONLY

(CITACION JUDICIAL) EFILED e
NOTICE TO DEFENDANT: .a0-
{AVISO AL DEMANDADO): g’l:;:;zg:gosd 30'1 4 PM
YAHOO, INC! dba RIVALS.COM Superior Court of CA,

County of Santa Clara

YOU ARE BEING SUED BY PLAINTIFF: 17CV308083
(LO ESTA DEMANDANDO EL DEMANDANTE): . Reviewed By:R. Walker
ANDREW WAHL., on behalf of himself and all others similarly situated

NOTICE! You have been sued, The courl may decide against you without your being heard unless you respond within 30 days. Read the Information
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to fils a wrilten response at this court and hava a copy
served on the plainiiff. A letter or phone call will not protect you, Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more Information at the California Courts
Online Self-Help Center (www.courtinfo.ca.gow/selfhelp), your county law library, or the courthouse nearest you. If you canngt pay the filing fes, ask
the court clerk for a fee walver form. If you do not file your response on time, you may lose the case by default, and yeur wages, money, and property
‘may be taken without further waming from the court.

There are other legal requirements, You may want to ¢all an atiomey right away. llyou do not know an attomey, you may want to call an attorney
referral sefvice. If you cannot afford an attormey, you meay be efigible for free lagal servives from a nonprofit legal services program. You can locate
these nonprofit groups at the Califomila Legal Services Web site (www.iawhelpcalifornia.ong), the Califonia Courts Online Self-Help Center
(www..courtinfo.ca.gov/selthalp), or by contacting your local cnurlorcwnly bar association. NOTE: The court has a statutory lien for waived fees and
costs an any setfement cor arbitration award of $10,000 or more in a civil case. The court’s fien must be pald before the court will dismiss the case.
1AVISOI Lo han domandado. S no rasponde dentro de 30 dias, Ia coﬂepuede decidir en su caontre sin escuchar su versiin. Lea Ia informacidn a
coniinuacion.

Tiena 30 DIAS DE CALENDARIO dospuds de que la entroguen esta cltaclin y papoles legales para prosentar una rospuesta por escrilo en esta
corte y hacer que se eniregue una copla al demandants. Una carta o una lamada telefdnica no io prolegen. Su respuesta por ascrifo tiena qus estar
en formalo Isgal correcto si desea que procesan Su caso en la corfo. Es posible que haya un formulario que usied pueda usar pare su respuesta.
Puede encontrar estos formufarios de la carte y mis Informacién en el Centro de Ayuda do las Corles da California fwww .sucone.ca.gov), en ia
bibliotecs de feyes do su condado o en la corts que lo quede més cerca. Si no puéde pagar la cuola de presentacién, pida al sécretanio de fa corte
que Je dé un formulario de exencion de pago de cuolas. S! no prasanta su respuesta a tiempo, puede perder ¢f caso por incumplimianio y la corls lo
podré quitar su sueldo, dinero y bignes sin mas adveriencia.

Hay otros requisiios lagales, Es recomendable que llame a un abogado inmediatamente. S! no conoce & un abogado, puede llamar e un servicio de
remisién a abogados. Si no puede pagar @ un abogado, es posible que cumpla con los requisitos para obtener servicios legales gratullos de un
programa de servicios legales sin fines de lucro, Puede encontrar estos grupos sin fines de lucro en e sitio web da California Logal Services,
fwww. lawheipcalifomia.org), en of Cantro de Ayuda de las Cortes de Califarnia, Mwwsumrtscagov)aponféndoseenwnfactnmhcafaoa!
cologio de abogados locales. AVISO: Por ley, Ia corte tiene derocho a reciamer las cuolas y fos costos exentos por imponer un gravamen sobre
cuaiquier recuperacion de $10,000 6 més de valor recibida mediante un acuerdo o una conoesion do erbitrgje cn un caso do derecho civil. Tigns que

pagar el gravamen dg fa corle antes de que la corta pusda desechar ol caso.

The name and address of the court Is: - CASE NUMBER:
(E! nombre y direccidn de fa corte es): Superior Court of the State of California [**™"fTCV 308083

County of Santa Clara, Downtown Superior Court

191 North First Street, San Jose, CA 95113

The name, address, and telephone number of plaintiff's attomey, or plaintiff without an attomay, Is:

{El nombra, Ia direccién y el nimero de teléfono del abogade del demandante, o del demandanie que no tiene abogado, es):
Darius Ogloza; Ogloza Fortney LLP, 535 Pacific Ave., Ste. 201, San Francisco, CA 94133; (415) 912-1850

DATE: Clerk, by . Deputy
(Fechs) 4312017 Clerk of Court (Socrativio) . R. Walker (Adunto)
{For proof of service of Ihis summons, use Proof of Service of Summons {form POS-0710).) ;
{Para pruaba de entrega de esla citatién use el farmulario Proof of Service of Summons, (POS-010)).
NOTICE TO THE PERSON SERVED: You are served
1. [ @s an Individual defendant,
2. [ asthe person sued under the fictitious name of (specify):
3. (X1 onbehalf of (specify): Yahoo, Inc.! dba Rivals.com
under: X1 CCP 416.10 (corporation) [] CCP 416.60 (minor)
] CCP 416.20 (defunct corporation) [ CCP 416.70 {conservatee)
- — — [[=]-ccCP 416.40 (association or partnership} ] CCP 416.80 {authorized person)
L] other (specify): “ / /
4, by personal delivery on (dale): i ? N
SUMMONS . mamnﬂ-mz&:sv

SUM-100, (Rawv. iy 1, 2009)
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1 || OGLOZA FORTNEY LLP E-FILED
Darius Ogloza (SBN 176983) 3/31/2017 5:30:14 PM
2 dogloza@oglozafortney.com Clerk of Court
3 David C. Fortney (SBN 226767) Superior Court of CA,
dfortey(@oglozafortney.com County of Santa Clara
4 Micah Nash (SBN 246319) 17CVv308083
mnash(@oglozafortney.com Reviewed By:R. Walker
5 Josephine Lee (SBN 309394)
Jlee@oglozafortney.com
6 [ 535 Pacific Avenue, Suite 201
7 San Francisco, California 94133
Telephone: (415)912-1850
g || Facsimile: (415) 887-5349
9 1| Attorneys for Plaintiff
10 ANDREW WAHL
1 SUPERIOR COURT OF THE STATE OF CALIFORNIA
12 COUNTY OF SANTA CLARA
13 UNLIMITED CIVIL JURISDICTION
14 17CV308083
ANDREW WAHL, an individual, on behalf CASE NO.
15 || of himself and all others similarly situated,
16 COMPLAINT FOR:
o 1) UNFAIR COMPETITION IN
17 Plaintiff, VIOLATION OF CALIFORNIA
BUSINESS AND PROFESSIONS
18 V. CODE §17200 ET SEQ.
19 || YAHOO! INC., a Delaware corporation dba
20 RIVALS.COM; and DOES 1 through 10, Demand for Jury Trial
inclusive,
21 )
Defendants.
22
23
24
25
26
27
28
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Plaintiff Andrew Wahl, on behalf of himself and all others similarly situated, alleges the

following against Defendant Yahoo! Inc. dba Rivals.com:
INTRODUCTION

1. Plaintiff brings this class action on behalf of himself and a class of others
similarly situated consisting of all persons who, within the applicable statute of limitations
period, purchased subscriptions from Defendant Yahoo! Inc. dba Rivals.com (“Yahoo” or
“Rivals” or “Defendant”) and whose credit cards, debit cards, or bank accounts were charged on
a recurring basis by Defendant, as part of an automatic renewal plan or continuous service offer.
The class of others similarly situated to Plaintiff is referred to herein as “Class Members.” The
claims for damages, restitution, injunctive and/or other equitable relief, and reasonable attorneys’
fees and costs arise under California Business and Professions Code (hereinafter “Cal. B&P
Code”) §§ 17200 et seq., 17602, 17603, and 17604, and California Code of Civil Procedure §
1021.5.

2. Rivals engages in unlawful and unfair business practices through its sale of
monthly and annual subscriptions to its website. Rivals disregards its legal obligations under
California’s Automatic Renewal Law and exploits consumers by failing to present its automatic
renewal and continuous service offer terms in a clear and conspicuous manner before the |
subscription is fulfilled and in visual proximity to the request for consent to the offer. Rivals
wrongfully renews subscriptions and charges consumers’ credit cards without first obtaining
consumers’ affirmative consent to such terms. Rivals also fails to clearly indicate its
cancellation policy and fails to provide information regarding how to cancel a subscription.

3. Rivals has taken and continues to take advantage of consumers by including an
invalid liquidated damages provision in its subscription agreement declaring all
subscription/membership fees non-refundable. Regardless of when a user terminates his or her
subscription, Rivals refuses to provide refunds in any amount. Rivals intimidates consumers to
prevent them from even asking for refunds by including subscription terms stating that should a
subscriber request a refund which is then denied for a valid reason under Rivals’ Terms of

Service and subsequently choose to file a claim against Rivals, Rivals is entitled to collect all
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costs and legal fees associated with defending such a claim through a punitive one-way fee
shifting provision.

4, As a result of the above, Plaintiff, on behalf of himself and Class Members, seeks
damages, restitution, declaratory relief, injunctive relief, and reasonable attorneys’ fees and costs
pursuant to Cal. B&P Code §§ 17203, 17204, and 17603 and Code of Civil Procedure § 1021.5.

THE PARTIES

5. Plaintiff Andrew Wahl is a resident of St. Louis, Missouri. Plaintiff and Class
Members are consumers as defined in Cal. B&P Code § 17601(d).

6. . Oninformation and belief, Defendant Yahoo is a corporation organized under the
laws of the étate of Delaware with its principal place of business in Sunnyvale, California.

7. Plaintiff is unaware of the true names and capacities of defendants DOES 1
through 10 and thereby sues such defendants by fictitious names. Plaintiff is informed and
believes that each of the defendants, including each fictitiously named defendant, is liable in
some manner for the events alleged in this complaint. Plaintiff will amend this complaint to
allege the true names and capacities of these defendants when ascertained.

8. Plaintiff is informed and believes, and thereon alleges, that each of the
defendants, including each fictitiously named defendant, is now and has been at all time; herein
mentioned the agent, servant, employee, partner, associate, joint venture, co-participant and/or
principal of each of the remaining defendants, and that each defendant has been, at all times
mentioned herein, acting within the scope of such relationship and with the full knowledge,
consent, authority, ratification and/or permission of each of the remaining defendants.

JURISDICTION AND VENUE
9, This Court has jurisdiction over this class action pursuant to California Code of

Civil Procedure § 382. Plaintiff’s claims for violation of Cal. B&P Code §§ 17602, 17603, and

117200, et seq. arise under the laws of the State of California, are not preempted by federal law,

do not challenge conduct within any federal agency’s exclusive domain, and are not statutorily
assigned to any other trial court.

10. Venueis propér in Santa Clara County pursuant to California Code of Civil

2
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Procedure § 395(a). Plaintiff entered into a subscription contract with Defendant Yahoo that
provides that any dispute arising out of their agreement shall be governed by California law and
brought exclusively in the courts located in the county of Santa Clara, California or the Northemn
District of California. In addition, Defendant has offices, conducts business, markets, and
provides its services in the County of Santa Clara, in the State of Califoria.
GENERAL ALLEGATIONS
A. Defendant’s Business and Recurring Subscriptions

11.  Rivals is a network of websites that focuses on college football and basketball
recruiting in'the United States. Plaintiff is informed and believes that Rivals currently employs
mm.'e than 300 individuals and claims to be the “m-t.)st respected name in team-specific college
sports coverage and the country’s No. 1 authority on college football and basketball recruiting.”
Rivals was acquired by Yahoo in 2007.

12.  Although general access to Rivals’ websites is free, Rivals also sells monthly and
annual subscriptions that provide access to “premium” content and message boards. Purchasers
of these subscriptions gain access to member-only message boards, exclusive highlights and
recruiting interviews, and bi:eaking recruiting news. Plaintiff is informed and believes that
Rivals has sold over 2.4 million subscriptions.

13.  To purchase a subscription, the user is required to create an account by providing
an email address and designating a usemame and password. The user then selects either an
annual subscription for $99.95 per year or a monthly subscription for $9.95 per month. The user
next selects a team for “exclusive message board posting.”

14.  To complete the subscription purchase, the user must provide billing information:
credit card number, expiration date, security code, and postal code.

15.  Below the billing information, there are links to Yahoo Terms of Service,
Additional Rivals Terms of Service, and Yahoo’s Privacy Policy.

16.  To complete the subscription order, the user clicks a button labeled “Finish

Strong.” e i

"17.” " For every subscription through this page, the user’s payment method is charged at

3
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the initial time of purchase and then again every month thereafter if the user selects a one-month
membership, or every year thereafter if the user selects a one-year membership.

18.  There is no notice of the fact that the purchaser is agreeing to make recurring
payments to Rivals anywhere on the sign up and payment page.

19.  In addition, there is no notice anywhere on the sign up and payment page of the
fact that once an automatic renewal is processed, the consumer is m‘)t entitled to a refund of any
portion of his or her subscription fee.

B. Representative Plaintiff’s Transaction

20, Inor about February 2015, Plaintiff Andrew Wahl visited Defendant’s website,
https:/n.rivals.com. Plaintiff signed up fora one-year subscnptlon and selected “Missouri” as
his favorite team, which would provide him access to Missouri specific news and message
boards. Plaintiff then entered his billing information and clicked the “Finish Strong™ button to
complete the registration process.

21.  Defendant’s website processed the transaction and charged Plaintiff’s credit card.
In or about February 2015, a charge in the amount of $99.95 appeared on Plaintiff’s credit card
statement. Plaintiff gained access to Rivals’ members-only message boards and content
following his completion of the registration process.

22, On or about February 4, 2016, Plaintiff’s credit card was automatically charged
for a second yearlong subscription in the amount of $99.95.

23.  Plaintiff’s usage of the Rivals website declined, and in October 2016, he decided
he no longer wanted to continue his subscription.

24.  On or about February 6, 2017, Plaintiff’s credit card was automatically charged
for a third yearlong subscription in the amount of $99.95.

25.  Upon noticing the charge on his credit card statement in February 2017, Plaintiff
visited Rivals’ website to attempt to cancel his subscription and obtain a refund. Plaintiff
learned, however, that under Rivals’ cancellation policy “[a]ll subscription/membership fees are
non-refundable,” and he would not be able to recover any of the $99.95 he had been charged’

only two weeks prior.

4
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C. Defendant’s Failure to Adhere to California’s Automatic Renewal Law

26. On December I, 2010, California’s Automatic Renewal Law, Cal. B&P Code §§
17600-17606 came into effect. The legislature’s intent for these statutes was to end the practice
of ongoing charging of consumer credit or debit cards or third party payment accounts without
the consumers’ explicit consent for ongoing shipments of a product or ongoing deliveries of
service.

27.  Subscriptions on Rivals’ website automatically renew on a recurring basis either
monthly or annually depending on the user’s initial chosen term and continue until the end of the
complete term following the user’s cancetlation of his or her subscription. Hence, after Plaintiff
and Class Members purchased subscriptions, Rivals charged, and has continued to charge,
Plaintiff’s and Class Members’ original payment method on a monthly or annual basis.

28.  In providing recurring membership subscriptions to Class Members, Defendant
has made automatic renewal or continuous service offers? to consumers. Defendant’s
subscriptions are consequently subject to the requirements of California’s Automatic Renewal
Law, codified as Cal. B&P Code §§ 17600-17606.

29.  Plaintiff is informed and believes that Defendant has failed, and continues to fail,
to: (a) present the automatic renewal offer terms or continuous service offer terms in a clear and
conspicuous manner before the subscription is fulfilled and in visual proximity to the request for
consent to the offer; (b) charge the consumers’ payment method after first obtaining the
consumer’s affirmative consent to the agreement containing the automatic renewal offer terms or
continuous offer terms; and (c) provide an acknowledgment that includes the automatic renewal
or continuous service offer terms, cancellation policy, and information regarding how to cancel
in a manner that is capable of being retained by the consumer, in violation of Cal. B&P Code §
17602(a).

D. Defendant’s Nonrefunrdable Payment Terms in Violation of California’s Liquidated

Damages Law, Cal. Civ. Code § 1671

30.  Pursuant to Rivals.com Additional Terms of Service, all subscription/membership

fees are non-refundable. Regardless of the date of termination, there is no refund available for

5
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1 || any unused portion of the user’s current subscription.
2 . 31.  Rivals.com Additional Terms of Service further states that “[sthould Subscriber
3 || request a refund which is denied for a valid reason under these Terms of Service, and should
4 (| Subscriber subsequently file a claim against Rivals, Rivals shall be entitled to collect from
5 || Subscriber all costs (including attorneys fees) associated with defending such a claim.”
6 32.  The early termination fee terms in the Rivals.com Additional Ten'ns-of Service
7 i are unreasonable in that they bear no reasonable relationship to the range of actual damages that
8 || the parties could have anticipated would flow from a breach. Under Rivals’ liquidated damages
9 || provision, a subscriber seeking to terminate his or her subscription the day after being charged
10 || for a subsequent month or year would be charged the full term’s fee and have no recourse for a
11 |i refund in any amount. It is unreasonable to claim that the actual cost of closing down one user’s
12 |l access to certain areas of a website is equal to the entire month-long or yearlong subscription
13 || price.
14 CLASS ACTION ALLEGATIONS
15 33.  Plaintiff brings this action on behalf of himself and all others similarly situated
16 | (the “Class™). |
17 34.  The proposed Class that Plaintiff seeks to represent consists of:
18 “All persons whose credit cards, debit cards, or bank accounts were charged on a
19 [ recurring basis by Defendant, as part of an automatic renewal plan or continuous service offer
20 || via Rivals.com.”
21 35.  The action is appropriately suited for a Class Action for the following reasons:
22 a. Common questions of law and fact exist as to all members of the Class. These
23 common questions predominate over questions affecting only individual Class
24 Members. The common questions, which may be determined without
25 reference to the individual circumstances of any class member and are subject
26 to common proof, include, but are not limited to, the following:
27 i. WhetherDefendant presents the automatic renewal offer terms or
28 continuous service terms in a “clear and conspicuous manner” before
6
OGLOZAFORTNEY LLP
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il

iii.

iv.

vi.

vii.

viii.

the subscription or pufchasing agreement is fulfilled,;

Whether Defendant presents the automatic renewal offer terms or
continuous service terms “in visual proximity” to the request for
consent to the offer;

Whether Defendant charged Plaintiff’s and Class Members’ credit
cards for an automatic renewal or continuous service without first
obtaining their affirmative consent to the agreement containing the
automatic renewal offer terms or continuous service offer terms;
Whether Defendant failed and continues to fail to provide an
acknowledgment that includes the automatic renewal or continuous
service offer terms, cancellation policy, and information regarding
how to cancel in a manner that is capable of being retained by the
consumer;

Whether Plaintiff and Class Members are entitled to injunctive relief;,
Whether Plaintiff and Class Members are entitled to attorneys’ fees
and costs under Califonia Code of Civil Procedure § 1021.5;
Whether Defendant’s no-refund policy constitutes an invalid
liquidated damages provision; and

Whether Defendant’s business practices violate California’s Unfair

Competition Law, Cal. B&P Code § 17200, et seq.

b. Plaintiff’s claims are typical of the claims of the Class Members. Plaintiff and
all Class Members have sustained damages arising out of Defendant’s
common course of wrongful conduct as described herein.

¢. Although the exact size of the Class is unknown and unavailable to Plaintiff at
this time, it is clear that the class is so numerous that the individual joinder of
all its members is impracticable. Plaintiff is informed and believes and
thereon alleges that the Class includes thousands of members. Plaintiff

alleges that the numbers may be ascertained through appropriate discovery,

7
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including examination of Defendant’s business records.

d. Plaintiff will fairly and adequately represent and protect the interests of the
Class and has retained counsel competent and experienced in coniplex class
actions. Plaintiff has no interests antagonistic to those of the Class and has no
conflicts of interest with other putative Class Members.

e. Class proceedings are superior to all other available methods for the fair and
efficient adjudication of this controversy because joinder of all parties is
impracticable. The damages suffered by individual Class Members will likely
be relatively small, particularly given the bur'de'nsome. and expensive nature of
individual prosecution of complex Iitigaﬁon compelled by Defendant’s
conduct. Conducting this litigation as a class action will conserve the
resources of both parties and the court system, result in fewer management
difficulties, and protect the rights of each Class Member.

FIRST CAUSE OF ACTION
Violations of California’s Unfair Competition Law
(Cal. B&P Code § 17200, et seq.)

36.  Plaintiff realleges and incorporates by reference the allegations contained in

1| paragraphs 1 through 35 above as if fully stated herein.

37. Cal. B&P Code § 17200, et seq. (“UCL”) makes actionable all unfair, unlawful,
and fraudulent business practices. Cal. B&P Code § 17204 allows “a person who has suffered
injury in fact and has lost money or property” to prosecute a civil action for violation of the
UCL.

38. By and through its conduct alleged in this Complaint, Defendant has engaged in
business practices that constitute unlawful and unfair business practices prohibited under Section
17200 and common law.

A. California Automatic Renewal Law Violations
39. Defendant failed and continues to fail to comply with the requirements of

California’s Automatic Renewal Law, Cal. B&P Code §§ 17602(a)(1) - (3) and 17602(b).

8
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1 40.  Through its sale of subscriptions on Rivals’ website, Defendant has engaged in
2 || the practice of making automatic renewal offers and continuous service offers, as those terms are
3 (| defined by Cal. B&P Code § 17600, et seq., to California consumers and the general public.
4 4]1.  Defendant’s website fails to clearly and conspicuously state that the monthly or
5 | annual Rivals subscription will continue until the consumer cancels, in violation of Cal. B&P
6 || Code § 17602(a)(1). Defendant’s renewal policy is not in visual proximity to the request for
7 || consent to the offer: Defendant’s renewal policy is not described anywhere on the page where
8 | users register for a subscription and “Finish Strong” to complete registration.
9 42.  Once on the separate webpage entitled “Terms of Service,” Rivals’ renewal policy .
10 || is likewise not sﬁted in a clear and conspicuous manner. The policy is buried in a lengthy.
11 || document. Itis not stated in a manner that clearly calls attention to the language: it is not in
12 |l larger type than the surrounding text, or in contrasting type, font, or color to the surrounding text
13 || of the same size, or set off from the surrounding text of the same size by symbols or other marks.
14 43.  Defendant failed to obtain the user’s affirmative consent to the subscription
15 || agreement containing the automatic renewal offer terms or continuous service offer terms, in
16 || violation of Cal. B&P Code § 17602(a)(2). On the registration page, the statement “] have read
17 || and consent to the Yahoo! Terms of Service, Additional Rivals.com Terms of Service, and
18 || Yahoo! Privacy Policy” is pre-checked. The registration page itself does not contain any
19 || disclosure of the automatic renewal and continuous service offer terms.
20 44, Defendant failed to provide an acknowledgment that includes its automatic
21 || renewal or continuous service offer terms, in violation of Cal. B&P Code § 17602(a)(3). The
22 | registration page where the consumer consents to purchasing a Rivals subscription does not
23 || include information clarifying that the subscription will be automaticatly renewed.
24 45.  Defendant failed to provide an acknowledgment that includes its cancellation
25 || policy. Although Defendant’s cancellation policy is stated in Additional Rivals.com Terms of
26 || Service, to access the Additional Rivals.com Terms of Service, the registrant must access another
27 | webpage by clicking “Additional Rivals.com Terms of Service” in the pre-checked sentence 1
28 || have read and- t;onsent to the Yahoo! Terms of Service, Additional Rivals.com Terms of Service,

9
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1 |f and Yahoo! Privacy Policy,” and the policy is buried in a lengthy document. The cancellation
2 || policy is not displayed on the registration page in 'amanner that is capable of being retained by
3 ]| the consumer.
4 46.  Defendant failed to provide an acknowledgment that includes information
5 || regarding how to cancel subscriptions, in violation of Cal. B&P Code § 17602(b). Neither the
6 | registration page nor the Additional Rivals.com Terms of Service include information regarding
7 || how to cancel subscriptions. Neither webpage includes a toll-free telephone number, electronic
8 [| mail address, or any other cost-effective, timely, and easy-to-use mechanism for cancellation as
9 || is required by Cal. B&P Code § 17602(b).
10 47.  Defendant charged, and continues to charge, Plaintiff and Class Members for
11 || automatic renewal and continuous service of their Rivals subscriptions.
12 B. Invalid Liquidated Damages Provision and Unfair Contract Terms Pertaining to
13 Any Refund Request
14 48.  Pursuant to Rivals.com Additional Terms of Service, all subscription/membership
15 || fees are non-refundable. Regardless of the date of termination, there is no refund for any unused
16 | portion of the current subscription. Refusing to refund any of the sﬁbscription fee, regardless of
17 (| how early during the subscription period the user terminates his or her subscription, is
18 [| unreasonable. The contract does not represent an honest and genuine effort to estimate probable
19 (| damages of early termination. A full term subscription fee is a disproportionate estimate of any
20 (| damage reasonably to be anticipated at the time the agreement was entered into.
2] 49.  Rivals’ early termination fee is an invalid liquidated damages provision in
22 [ violation of Cal. Civ. Code § 1671.
23 50. Rivals.com Additional Terms of Service further states that *“[s]Thould Subscriber
24 | request a refund which is denied for a valid reason under these Terms of Service, and should
25 || Subscriber subsequently file a claim against Rivals, Rivals shall be entitled to collect from
26 || Subscriber all costs (including attorneys fees) associated with defending such a claim.” This
27 || punitive clause serves to intimidate consumers and prevent them from requesting refunds.
28 51.  Asa direct, proximate, and foreseeable result of Defendant’s wrongful conduct, as
10
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alleged above, Plaintiff and Class Members suffered injury and are entitled to relief.

52.  Plaintiff and Class Members are entitled to restitution pursuant to Cal. B&P'Code
§ 17203 for all monies paid under the subscription agreements from four years prior to the filing
of this complaint to the date of such restitution at rates specified by law. Defendant should be
required to disgorge all profits and gains it has reaped and restore such profits and gains to
Plaintiff and Class Members, from whom they were unlawfully taken.

53.  On information and belief, Defendant will continue to engage in the wrongful
conduct described above unless permanently enjoined from doing so.

54,  Plaintiff, on behalf of himself and similarly situated Class Members, requests
relief as described below.

PRAYER

WHEREFORE, Plaintiff and Class Members pray for relief as follows:

1. That this action be certified as a Class Action, Plaintiff be appointed as
representative of the Class, and Plaintiff’s attorneys be appointed Class Counsel;

2. That the Court find and declare that Defendant has violated Cal. B&P Code §
17602(a)(1) by failing to present the automatic renewal offer terms or continuous service offer
terms in a clear and conspicuous manner before the subscription is fulfilled and in visual
proximity to the request for consent to the offer;

3. That the Court find and declare that Defendant has violated Cal. B&P Code §
17602(a)(2) by charging Plaintiff's and Class Members’ credit cards without first obtaining their
affirmative consent to the agreement containing the automatic renewal offer terms or continuous
service offer terms;

4, That the Court find and declare that Defendant has violated Cal. B&P Code §
17602(a)(3) by failing to provide an acknowledgment that includes the automatic renewal or
continuous service offer terms, cancellation policy, and information regarding how to cancel in a
manner that is capable of being retained by Plaintiff and Class Members;

5. That the Court find and declare that Defendant has violated the UCL and

committed unfair and unlawful business practices by violating Cal. B&P Code § 17602 and Cal.

11
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1 |f Civ. Code § 1671;
2 6. That the Court find that Plaintiff and Class Members are entitled to restitution and
3 | injunctive relief, pursuant to Cal. B&P Code § 17203;
4 7. That Plaintiff and Class Members be awarded reasonable attorneys® fees and costs
5 | associated with this action as permitted by statute; and
6 8. For such other and further relief as the Court may deem proper.
7
8 || Dated: March 31, 2017 OGLOZA FORTNEY LLP
9 0\
10 By D —_- /_\
1 DARIUS OGLOZA _
Attorneys for Plaintiff Andrew Wahl
12
13
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under the Probate Coda, Family Code, or Welfare snd Institutions Code). {Cal. Rules of Court, rule 3.220.) Failure to file may result
in sanctions.
* Fite this cover sheet in addition to any cover sheet reguired by local court rule.
» If this case is complex under rule 3.400 et seq. of the Cafifomia Rules of Court, you must serve a copy of this cover sheet on all
other parties to the action or proceeding.
« Unless this Is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes onl'y.

[ LB

Form Adontod for Mandatory Use CIVIL CASE COVER SHEET Ca, Rma" ot Cour, n.u; 230, 3.220, smm‘;;fn
CM-010 [Rov. July 1. 2007] e.COUrtinia.co.go¥
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SANTA CLARA COUNTY SUPERIOR COURT
ALTERNATIVE DISPUTE RESOLUTION
INFORMATION SHEET

Many cases can be resolved to the satisfaction of all parties without the necessity of traditional litigation, which can be expensive, time
consuming, and stressful. The Court finds that it Is In the best interests of tha parties that they participate in altematives to traditional
litigation, including arbitration, mediation, neutral evaluation, special masters and referees, and seltiament conferences.. Therefors, all
matters shall be referred to an appropriate form of Altemative Dispute Resolution (ADR) before they are set for trial, unless there {s good
cause to dispense with the ADR requirement. )

What is ADR?
ADR Is the general term for a wide variety of dispute resolution processes that are alternatives to litigation. Types of ADR processes
include mediation, arbitration, neuiral evatuation, special masters and referees, and setllament confarences, among others forms,

What are the advantages of choosing ADR Instead of litigation?
ADR can have a number of advantages over titigation:

»  ADR can save time. A dispute can be resolved in a matter of months, or even weeks, while litigation can take years.
« ADR can save money. Atiomey’s fees, court costs, and expert foes can be reduced or avoided a!tqgether. '

»  ADR providas more participation. Parties have more opportunities with ADR to express their interests and éuneems. instcad
of focusing exclusively cn legal rights.

o ADR provides mora contrel and flexibllity. Parties can choose the ADR progess that is most likely to bring a satisfactory
resolution to thelr dispute.

»  ADR canreduce stress. ADR encourages cooperation and communication, while discouraging the edversarial atmosphera of
litgation. Susveys of parties who have participated in an ADR process have found much greater satisfaction than with parties
who have gone through litigation.

What are the maln forms of ADR offered by the Court? :

Medlation Is an Informal, confidential, flexible and nen-hinding process in the mediator helps the partles to undarstand the inerests of
everyone involved, and their practical and iegal choices. The megdiator helps the parties to communicate better, explore legal and practical
seltiement options, and reach an acceptable solution of the problem. The mediator does not declde the solution to the dispule; the parties
da. ) )

'Medlation may be appropriate when:
. The parties want a non-adversary procaciure
e  The parties have a continuing business or personal relationship
e  Communication problems are interfering with a resolution
. There is an emotional slement involved
. The parties are interested in an [njunction, consent decree, or other form of equitable refief

Neutral avaluation, sometimes called "Early Neutral Evaluation® or "ENE", Is an informal process In which the evaluator, an experienced
neutral lawyer, hears a compact presentation of both sides of the case, gives a non-binding assessment of the strengths and weaknesses
on each side, and predicts the likely outcome. The evaluator can help parties to Identify Issues, prepare stipulations, and draft discovery
plans. The partles may use the neutral's evaluation to discuss settlement.

Neutral evaluation may be appropriate when:
. The parties are far apart In thelr view of the law or value of the case
« The cage involves a technical Issue in which the evaluator has expertise
e  Case planning assistance would be helpful and would save |egal fees and cosis
»  The parties are Interested in an Injunction, consent decree, or other form of equitable relief

-over-

CV-5008 REV 6/26H3 ALTERNATIVE DISPUTE RESOLUTION INFORMATION SHEET
CIviL. DIVISION )




Case 5:17-cv-02745-BLF Document 1-1 Filed 05/12/17 Page 21 of 54

Arbitration Is a less formal process than a trial, with no jury. The arbitrator hears the evidence and arguments of the parties and then
makes a written decision. The parties can agree to binding or non-binding arbitration. In binding arbitration, the arbitretor's decision is final
and completely resolves the case, without the opportunity for appeal. In non-binding arbitration, the arbitrator’s deciston could resolve the
case, without the cpportunity for appeal, unless a party imely rejects the arbitrator's declsion within 30 days and requests atral. Private
arbitrators are allowed to charge for their time.

Arbitration may be appropriate when:
e The action Is for persanal injury, property damage, or breach of contract
. Only monetary damages are sought
. Wilness testimony, under oath, needs to be evaluated
«  An advisory opinion Is sought from an experienced litigator (If & non-binding arbitration})

Clvil Judge ADR allows parties to have a mediation or settiement conference with an aexperienced judge of the Superlor Court. Mediation
is an Informal, confidential, flexible and non-binding process in which the judge helps the parties to understand the Interests of everyona
involved, and their practical and legal choices. A seitlement conference Is an informal process in which the Judge meets with the parties or
their attorneys, hears the facts of the dispute, helps Idertify issues to be resolved, and normally suggests a resolution that the parties may
accept or use as a basls for further negotiations. The request for mediation or setiement conference may be made promply by stipulation
{agreemant) upon the fling of the Civil complaint and the answer. There is no charge for this service.

Civll Judge ADR may be appropriate when:
e  The parties have complex facts {0 revisw
. The case involves multiple parties and problems
« The courthouse surroundinga would he-helpful to the settlement process

Speclal masters and referees are neutral parties who may be appoinied by the court to oblaln information or io make gpecific fact
findings that may lead to a resolution of a dispute. . .
Special masters and referees can be particularly effective In complex cases with a number of parties, llke construction disputes.

Seftlement conferences are infarmal processes In which the neutral {a judge or an experienced attomey) meets with the parties or their
atiomeys, hears the facts of the dispute, helps kientify lssues to be resclved, and normally suggests a resolution that the parties may
accept or use as a basls for further negotiations. * ) . X
Seltlement confarences can be effective when the authority or expertise of the judge or experienced attomey may help the parlies reach a
resolution.

What kind of disputes can be resolved by ADR?

Although some disputes must go to court, almost any dispute can be resolved through ADR. This includes disputes involving business
matters; civll rights; collections; -corporations; construction; consumer protection; contracts; copyrights; defamation; disabilities;
discrimination; employment; environmental problems; fraud; harassment; health care; housing; Insurance; intelleciual property; labor;
landiordfienant; media; medical malpractice and other professional negligence; nelghborhood problems; partnerships; patents; personal
Injury; probate; product liability; property damage; real estate; seturities; sports; trade secret; and wrongful death, among other matters.

Where can you get assistance with selecting an appropriate form of ADR and a neutral for your case, Information about ADR
procedures, or answers to other questions about ADR?

Contact:

Santa Clara County Superior Court Santa Ctara County DRPA Coordinalor
ADR Administrator 408-792-2784

408-882-2530 -

CV-5003 REV B2613 ALTERNATIVE DISPUTE RESOLUTION INFORMATION SHEET

CIVIL DIVISION




Case 5:17-cv-02745-BLF Document 1-1 Filed 05/12/17 Page 22 of 54

ATTACHMENT CV-5012
CIVIL LAWSUIT NOTICE CASE NUMBER; _17CV308083

Superior Court of California, County of Santa Clara
791 N. First St, San Jose, CA 95113

READ THIS ENTIRE FORM

PLAINTIFFS (the pérson(s) suing): Within 60 days after filing the lawsuit, you must serve each defendant with the Complainl,
Summons, an Altemative Dispute Resolution {ADR) Informatian Shee!, and a copy of this Civil Lawsuit Notice, and you must file vritten
proof of such service.

DEFENDANTS (The person(s) being sued): You must do éach of the follawing to protect your rights:

1. You mustfile a written response to the Complaint, in the Clerk's Office of the Count, within 30 days of
the date the Summaons and Complaint were served on'you,

2. Youmust send a copy of your writien response to the plaintiff; and

3. You must attend the first Case Management Conference,

Warning: if you do not do these three things, you may automatically lose this case. .

RULES AND FORMS: You must follow the Califonia Rules of Court (CRC) and tha Santa Clara County Superior Court Local Civil
Rules and use proper forms, You can get legal information, view the nies and get forms, free of charge, from the Self-Service Center
at 89 Notre Dame Avenue, San Jose (408-862-2900 x-2926), or from:

»  State Rules and Judicial Council Forms: vrenv.courtinfo.ca.aoviforms and www.courtinfo.ca.coviniles

Local Rules and Forms: hito:/www.scesuperiorcourt oralciviluletoc htm
»  Rose Prining: 408-203-8177 or becky@rose-piinting.com (there is a charge for forms)

For other local !ggal information, visit the Courf's Self-Service website waw seselfservice.org and select “Civil.”

CASE MANAGEMENT CONFERENCE {CMC): You must meet with the other parties and discuss the case, in parson or by telephone,
at least 30 calendar days before the CMC. You must also fill out, file and serve a Case Management Statement {Judicial Council form
CM-110) at least 15 calendar days before the CMC.

You or your attorney must appear at the CMC. You may ask to appear by telephone - see Local Civil Rule 8.

Your Case Management Judge is: Hon. Brian C. Walsh Department: ___1

The 1% CMC is scheduled for: (Compleled by Clerk of Courf)
Date: 08/04/2017 Time: _10:00 am _in Department ___1

The next CMC is scheduled for: (Completed by party if the 18 CMC was continued or has passed)
Date: Time: _ in Department

ALTERNATIVE DISPUTE RESOLUTION {ADR): If all pariies have appeared and filed a completed ADR Stipuiation Form {local form
CV-5008) at least 15 days before the CMC, the Court will cancel the CMC and mail notice of an ADR Status Conference. Visit the
Courl's website at www sccsuperiorcourt.ora/civiFADR! or call the ADR Administrator (408-882-2100 x-2530) for a listof ADR providers
and their qualifications, services, and fees.

WARNING: Sanclions may be imposed if you do not follow the Califomia Rules of Gourt or the Local Rules of Court

Form CV.5012 CIVIL LAWSUIT NOTICE Page: 1 o 1

Rev. 07,0107
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Suberior Court of Calffornia,
County of Santa Clara
191 North First Street

San Jose, CA 95113
- Revised April 3, 2017

Complex Civil Guidelines

GUIDELINES AND PROTOCOLS

COMPLEX CIVIL LITIGATION DEPARTMENT

Welcome to the Complex Civil Litigation Departments of the Superior Court of California, County of
Santa Clara. Ours is one of few Superior Courts selected by thié California Judicial Council where case
management principles designed to reduce the time and expense normally associated with complex civil
litigation cases have been employed.

Counsel’s familiarity with the applicable California Rules of Court, Local Rules — Superior Court of
California, County of Santa Clara and the Deskbook on the Management of Complex Civil Litigation is
expected. In addition, familiarity with these guidelines and protocols will answer common procedural
questions and should assist you in your appearances in this Department. Note: These Guidelines and
Protocols are revised from previous versions. Your thoughts and suggestions are always welcome.
Significant practice highlights include:

The website for the Complex Departments is now integrated into the Court’s site,
WWW.SCSCOUrL Org.

Tentative rulings on motions of all types are posted online by 2:00 p.m. the day prior to the
hearing, and, unless an objection is properly raised by 4:00 p.m. the day prior to the hearing, the ruling
- will automatically become the Court’s order the next day. For specific information, go to:

http:/fwww.scscourt.org/online services/tentatives/tentative rulings.shtml and select the appropriate

department.

Ex parte hearings require advance reservation with the Coordinator. Letter briefs are not
acceptable.

Case management conference statements are (o be in a combined format; see VII. 3.

No discovery motions may be filed until the parties have meaningfully met and conferred AND
met with the Court for a face-to-face Informal Discovery Conference.

The Court requires detailed JOINT pre-trial statements in advance of a pre-trial conference
where counsel are expected to-make concrete suggestions as to efficient trial management; see XI.

Page 1 of 21
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Superior Court of California,
County of Santa Clara
191 North First Street -
San Jose, CA 95113
Revised April 3, 2017

Complex Civil Guidelines

PLAINTIFF MUST SERVE A COPY OF THESE GUIDELINES

WITH THE SUMMONS AND COMPLAINT.

TABLE OF CONTENTS
L CONTACT INFORMATION ......coousrerenracmsscsrasssanensenismsssssssssmnmssssssensesassssbssssssssassssssnsas 3
IL INTRODUCTION.........coimmtnrntiiiinissssissssstisssssesesasserassesssssssssssmssessssas asesssssssassssases 3
III. COURTROOM DEMEANOR, CONDUCT AND ETIQUETTE......ccccccciemrrrnnirinnne 4
Iv. GENERAL MATTERS ... e seanssssssssssssssbsssssssasns 5
V. EX PARTE APPLICATIONS .......conecniccimimmesesasnimsmssssnssinesssissessssssessssssssansassssssasans O
VL LAW AND MOTION.......cciiciiiicmestiisessesssinsis st astn stssssnsmsassesssssamsssssssnsa 6
VIIL CASE MANAGEMENT CONFERENCES (CMC) AND OTHER CONF ...........couv1en 7
VIIIL CASE MANAGEMENT AND REFERENCE ORDERS ... e 8
IX. MANDATORY SETTLEMENT CONFERENCES (MSC) .....cccovvsceeecannninninnsennnne 8
X. MINI-TRIALS ........ccorrmeriitnsernere s rtreeteeus s s e e e AR 9
XI. PRE-TRIAL MEET AND CONFER ..........cococvnvmrnrrisssnssscsnssmmnsssessssessssesssssssssssnsssas 9
XIL. TRIALS - GENERALLY ...t iesnsmsnssesassssvesssassssssssssspsssssassssssns 12
XIII. TRIAL EXHIBITS .........cooriiisrvsansnssnimnsnismniissssssssssssssssosssansesssmsansassssssastsssssnsasanas 17
CURRICULUM VITAES ......oitieuiniaiii ittt e s ressie s sa s sanaa e 19-23
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Superior Court of California,
County of Santa Clara

191 North First Street

San Jose, CA 95113

Revised April 3, 2017

Complex Civil Guidelines

CONTACT INFORMATION

Departments 1 and 5 —

Department 1:
Judge
Courtroom Clerk

Reporter
Bailiff and Deputy Sheriff

Department 5:

Judge

Courtroom Clerk
Reporter

Bailiff and Deputy Sheriff

Coordinator for Complex

E-Filing Web Site:

INTRODUCTION

Downtown Superior Courthouse, 191 N 1% Street,

San Jose, CA 95113.

Hon. Brian C. Walsh 408-882-2110
Jee Jee Vizconde 408-882-2113
Aura Clendenen 408-882-2115
Frankie Taranto 408-882-2111

Hon. Thomas E. Kuhnle 408-882-2150

Jessica Crabtree 408-882-2153
Rose Ruemmler 408-882-2155
Daniel Enright 408-882-2151
Rowena Walker 4(8-882-2286 rwalker@scscourt.org

http://www.scscourt.org/forms_and_filing/efiling.shtm!

Complex cases suitable for assignment to the Complex Civil Litigation Department are defined in
Rule 3.400, California Rules of Court (“Rules” or CRC). Cases will be assigned to the Complex
Civil Litigation Department, for all purposes, including discovery and trial, by the Court’s own
motion, or on application of any of the parties, pursuant to the procedures specified in Rule 3.400.
Applications for complexity determination shall be heard in the Complex Civil Litigation
Department. It is within the Court’s discretion to accept or reject a case for complex designation.

Page 3 of 21
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Superior Court of California,
County of Santa Clara
191 North First Street
San Jose, CA 95113
Revised April 3, 2017

Complex Civil Guidelines

In general, cases assigned to the Complex Civil Litigation Department will be managed in

accordance with the principles set forth in the Deskbook on the Management of Complex Civil
Litigation (“Deskbook™).

. COURTROOM DEMEANOR, CONDUCT AND ETIQUETTE

1. The Court expects formality, civility and proper decorum at all times. Witnesses and parties
are to be addressed and referred to by their sumames. COURTESY AND RESPECT TOWARDS
EVERYONE IN THE COURTROOM IS REQUIRED. Advise all witnesses and parties to
observe appropriate courtroom demeanor and punctuality. The civil and courteous treatment of
courtroom staff and opposing counsel is a paramount professional obligation of counsel.

2. All pagers, cell phones and other audible electronic devices must be TURNED OFF while in
the courtroom whether or not court is in session.

3. Do not approach the clerk or reporter while court is in session for any reason.

4. Objections, statements and arguments must be addressed to the Court rather than opposing
counsel. Counsel may speak from the lectern (if present) or the counsel table. Counsel must stand
when objecting or addressing the Court. Counsel may approach any witnesses as necessary only
with leave of Court.

5. Atthe end of each da_y, counsel must clear work areas including the area in the rear of the
courtroom. )

6. Use of the department’s copier or telephone requires the Court’s permission.

7. Tt is counsel’s responsibility to note the date and time set for any future hearing. Hearing dates
are set by contacting the Coordinator.

8. Courtroom staff will not make copies at counsel’s request unless directed to do so by the
Court. Copy work completed by courtroom staff is subject to the current per-page copy fee.

9. If a peremptory challenge or challenge for cause is upheld, the case will be referred to the Civil
Supervising Judge for reassignment.

Page 4 of 21
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Superior Court of California,
County of Santa Clara
191 North First Street
San Jose, CA 95113
Revised April .3, 2017

Complex Civil Guidelines

IV. GENERAL MATTERS

1. The Court expects all counsel to maintain regular communication with each other regarding
hearing dates, progress of the case, and settlement possibilities. A condition of remaining in the
complex department is that counsel will behave toward all counsel and other participants with
civility, courtesy and professionalism, both in and out of Court. Meeting and conferring with
opposing counsel on both procedural issues as well as substantive issues is mandated.

2. The Court believes in open discovery in accordance with the law, but expects counsel to
refrain from engaging in excessive and abusive discovery. See discussion of discovery below

3. Continuances of hearing or trial dates are discouraged but may be necessary from time to time.
Continuances of hearings and trial dates by stipulation are not permitted without prior approval of
the Court, and only to a date pre-approved by the Court. Please call the Coordinator for available
dates before contacting other counsel. If preliminary approval is given, a written stipulation must
be provided before the hearing or trial date. Faxed signatures on stipulations are permitted.

4. In the event a case seftles prior to a court hearing or trial date, parties must telephonically
notify the Court as soon as the disposition is agreed upon and must file with the Complex
Litigation Department either a Notice of Settlement, Request for Dismissal, a Stipulation for Entry
of Judgment or a Judgment on Stipulation that is ready for the Court’s signature. If the applicable
document is not ready, counsel must appear at the time scheduled for hearing and recite the
settlement for the record.

5. Cross-complainants must serve a copy of these guidelines upon any new parties and give
notice of any scheduled hearings and depositions at the time the cross-complaint is served.

6. Al actions classified as complex or provisionally complex are subject to the Court’s Electronic
Filing and Service Standing Order, unless exempted by order of the Court for good cause. Further
information is posted on the Court’s website at

hitp://www.scscourt.org/forms and filing/efiling.shtml .
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Superior Court of California,
County of Santa Clara
191 North First Street
San Jose, CA 95113
Revised April 3, 2017

Complex Civil Guidelines

V. EX PARTE APPLICATIONS

1. Ex parte appearances are discouraged except in unusual situations. Hearing dates must be
coordinated with the Complex Coordinator. Strict compliance with CRC Rules 3.1200-3.1207 is
required. In addition, the ex parte application and all supporting papers, including any proposed
pleading, motion or order shall be electronically submitted to the Court’s website by noon the
Court day prior to the scheduled ex parte hearing daEe.

2. The Court is eager to assist counsel when specific problems arise that may not require a formal
motion. To arrange a conference with the Court when all counsel agree to the advisability of such
a discussion, please contact the Coordinator to reserve a time for the conference. In these
instances “letter briefs” are not acceptable, but briefs on court pleading paper not exceeding 3
pages may be submitted. The Court prefers that discovery conference briefs be lodged via the
Court’s efiling website at http://www.scscourt.org/forms and_filing/efiling.shtml at least two
court days in advance of the scheduled conference.

3. Though the Court prefers personal appearances by counsel, counsel may appear by telephone,
with the Court’s prior permission, at counsel’s expense.

VI.LAW AND MOTION
1. Law and Motion matters are generally heard Fridays at 9:00 a.m.

2. Counsel must first clear the hearing date with the other parties prior to contacting the
Coordinator. You must provide the Court with the name of the case, the case number, type of
hearing, hearing date requested and name and telephone number of the filing attorney.

3. Prior to the hearing of any motion, petition or application all counsel and parties representing
themselves shall communicate in a good faith effort to eliminate the necessity of the hearing,

4. The Court values the importance of the training of the next generation of trial lawyers,
which must include substantive speaking opportunities in court. The Court strongly
encourages the parties and senior attorneys to allow the participation of junior lawyers in all
court proceedings, particnlarly in arguing motions where the junior lawyer drafted or
contributed significantly to the motion or opposition.

5. Discovery meet and confer obligations require an in-person conference between counsel. If a
resolution is not reached, parties are required to meet and confer in person with the Court for all
discovery-related hearings prior to filing of any discovery motion, unless otherwise authorized
by the Court. Each side must serve and lodge a short brief, limited to no more than 3 pages,
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Complex Civil Guidelines

VIL

briefly discussing the issues to be discussed two court days in advance of the meeting. To
schedule an informal discovery conference (IDC) with the Court, please contact the Coordinator.

6. Anydates given by the Court relating to this IDC process have no impact on statutory
deadlines for filing motions or any other papers, including, but not limited to, the 45-day
deadline for filing a motion to compel further responses. The party that files a discovery
motion must address the motion’s timeliness in its moving papers.

7. Motions or applications to seal must be heard no later than any motion relying on the materials
for which sealing is sought. Upon demand of a motion or application to seal, the moving party
must notify the Court that the materials are to be filed unsealed (CRC Rule 2.551(b)(b)) or refrain
from relying on the materials, which will not be part of the record.

8. Counsel for moving parties must notify the Court as soon as possible regarding any matter to
be taken off calendar or continued. Notice of continuances of hearings must be provided by the

moving party.

CASE MANAGEMENT CONFERENCE

1. The first case management conference is generally scheduled one hundred twenty (120) days
after the action is filed. Plaintiff is required to give notice of this conference date to all other
parties.

2. Case Management Conferences are generally heard Fridays at 10:00 a.m. and are scheduled as
necessary to monitor the progress of the case and to assist counsel and the parties as the matter
progresses. The parties should expect the Court to schedule a status conference approximately
every 120 days.

3. Judicial Council Form CM-110, Civil Case Management Statement (required by CRC
3.725(c)), is not well-suited for complex cases. Instead, the parties shall file a joint case
management statement no later than five calendar days prior to the hearing for each conference
addressing the following subjects:

(a) a brief objective summary of the case,
(b) a summary of any orders from prior case management conferences and the progress of
the parties’ compliance with said orders,

(c) significant procedural and practical problems which may likely be encountered,

(d) suggestions for efficient management, including a proposed timeline of key events, and
() any other special consideration to assist the Court in determining an effective case
management plan.
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A status conference statement may be filed as an alternative to the case management statement
when appropriate. A status conference statement is generally less detailed than a case
management statement and is to be used to advise the Court of progress or developments in the
case which have occurred since the last review hearing. .

CASE MANAGEMENT AND REFERENCE ORDERS

1. Case Management Orders are not required in all cases, but may be helpful in cases where the
sequencing and timing of key events are necessary in the management.of the litigation and
preparation of the case for trial. However, even if a case management order is not necessary in a
particular case, all complex cases must be managed by counsel, or the court, or both.

2. Mediation and Reference matters should not commence until all parties are before the Court
but not later than six months after the original complaint was filed, except for good cause.

3. Mediation and Reference matters should be concluded 12 months after their initiation
(approximately 18 months after the original complaint was filed), except for good cause.

4. Brevity in drafting the Order may help focus your case and assist in reaching the desired goal
(i.e., early informed resolution of your case in a cost-effective manner).

5. Afier a date is scheduled with the Court, it may not be continued by stipulation of the parties
without the Court’s consent.

IX. MANDATORY SETTLEMENT CONFERENCES (MSC)

1. If there is an objection to the trial judge’s participation in the mandatory settlement conference,
counsel must advise the Court as soon as possible, and in no event, later than the date the MSC is
set. No case will be tried before a good faith effort is made to settle. Mandatory settlement
conferences set on the court’s calendar are typically set at the time the trial is set, and generally,
the final mandatory settlement conference takes place a week to two weeks before the first day of
trial, typically on a Wednesday.

2. Trial counsel, parties and persons with full authority to settle the case must personally attend
unless excused by the Court. If insurance coverage is available to satisfy the plaintiff’s settlement
demand and a representative of defendant’s insurer with full settlement authority attends the
mandatory settlement conference with defendant’s trial counsel, named defendants need not attend
unless their personal consent is necessary to settle the case. Named defendants must also
personally attend the mandatory settlement conference when (a) there is an insurance coverage
dispute; (b) plaintiff seeks to recover damages not covered by insurance; or (c) plaintiff’s demand
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exceeds insurance policy limits. Failure to appear will result in the imposition of sanctions.
Settlement Conference Statements must be filed at Jeast five (5) court days before the scheduled
conference (Rule 3.1380).

3. Any request for a waiver of the requirement to personally appear at the MSC, whether
conducted by the Court or a special master, must be made by written application to the Court.

X. MINI-TRIALS

There may be a pivotal issue, such as a special defense or evidentiary ruling, upon which the rest
of the case depends. If counsel agree, the Court will set aside time before or during the trial to
hear mini-trials on such issues. Time will be appropriately limited. Briefs and factual stipulations
must be submitted in advance. Limited testimony may be taken, for example, as in an Evidence
Code § 402 situation. Contact the Coordinator to schedule a date and submit a stipulation signed
by all counsel.

X1. PRE-TRIAL CONFERENCE

There will be a detailed pre-trial conference 10-15 days before trial to discuss procedural issues
and preliminary matters in order to make the trial process as predictable and smooth as possible.

The conference may be a time for the Court to discuss trial evidence presentation and use of audio-
visual equipment. The conference is not for the purpose of hearing motions in limine. An example
of an issue for the conference: Product liability case in which the manner of presenting the
underlying case is of concern. Will the Court allow counsel to read the transcript into the record?
Live testimony? A combination of transcript and live testimony? Is a trial by jury requested?

At least 10 days before the pretrial conference, counsel shall meet and confer and execute
necessary documents listed below. Counsel shall meet in person at a mutually agreeable time and
location.

At the meet and confer, the parties shall:

1. Prepare a Joint Statement of the Case.

2. Prepare a Joint Witness List, excluding impeachment or rebuttal witnesses, with accurate time
estimates.
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Witness lists should not be exaggerated. Only witnesses that a party expects to actually call should
be listed, with a brief synopsis of the proposed testimony. In addition to the list contained in the
statements, each list should also be prepared in the form attached as follows. Witnesses should be
listed last name first, Titles (e.g. Dr., Officer) should be placed after the comma following the last
name. This is so that lists can be sorted correctly.

As noted above, Counsel should include in their witness list the amount of time they expect to
spend on direct examination of each witness. The amount of time should be stated in minutes (not
days or hours). Counsel must also be prepared to state at the conference how much time they will
require for cross-examination of each witness identified on the other party’s list.

At the conference the Court will make separate arrangements for the preparation of a joint list, for

jury selection purposes, of possible witnesses and persons or entities who might otherwise be
mentioned at trial. .

Format for Witness Lists

Plaintiffs’ List
Party . .
Witness @or |Direct|Cross | Redirect |y . | g piect
D) (min.) | (min.) | (min.)
Smith, John P 20 |30 |s ss | Formationof
contract
Brown, Nancy P 15 20 5 40 Breach of contract
White, Ron P 70 10 15 95 Damages
Black, Peter P 60 |30 {15 105 |Formation of
contract
Garcia, Dr. Ruth P 120 100 30 250 Damages
Rogers, Officer Ted | P 6 [30 |10 100 | Amestof Susan
etersen
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Defendant’s List
Party . .
Witness (Por Dn_'ect Cr?ss Refhrect Total | Subject
D) (min.) | (min.) | (min.)
Doe, Edward p |20 |10 |5 35 | Formationof
contract
Chang, Sam D 75 30 15 120 Damages
Martin, Dr. Eric D 120 60 30 210 Damages

3. Exchange exhibits and inspect photos and diagrams (to be submitted on the date of trial),
excluding those contemplated to be used for impeachment or rebuttal. Stipulate to ali facts
amenable to stipulation.

4. Prepare a Joint List of Controverted Issues. If all the parties fail to agree to an issue as
controverted or uncontroverted, then the issue is controverted. (Required for both jury and non-
jury trials).

5. Exchange all motions in limine.
6. Prepare voir dire questions for the Court to include when examining the panel.

7. Execute the Statement of Compliance indicating counsel has complied with the Loral Rules
and these Guidelines.

8. Prepare joint proposed jury instructions (CACI only) and verdict forms, and exchange
disputed instructions.

The above items, including opposition to motions in limine, trial briefs and the Statement of
Compliance signed by all counsel, shall be submitted to the Complex Civil Litigation Coordinator
or to the courtroom clerk in the department of the judge to whom the case has been assigned for
trial, no later than noon on the 1* court day before the date set for trial,
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XII. TRIALS - GENERALLY

1.

General Matters — the following applies to all trials (jury and non-jury):

Trials generally will proceed four days a week as follows: Monday through Thursday
(9:00 a.m. to 4:30 p.m.). The Court will provide the parties, generally at the conclusion
of the Mandatory Settlement Conference, a proposed trial schedule.

Jury deliberations will proceed five days a week, from 9:00 a.m. to 4:30 p.m.

Trial attorneys should be in the courtroom 30 minutes prior to the start of each moring
session, unless another time is agreed upon by the Court. Counsel should expect that
the court will take appropriate action if counsel is late for any appearance and does not
have a justification for a late appearance.

Before rearranging tables or other courtroom furniture, or installing equipment such as
projectors or screens, permission must first be obtained from the bailiff or the Court.

Unless the Court expressly advises otherwise, counsel may not approach a witness who
is testifying to hand the witness exhibits, or to help the witness locate portions thereof,
without first obtaining the Court’s permission.

Counsel must advise opposing counsel and the Court of the identity of each witness
intended to be called by 4:30 p.m. the day preceding the time for the witness or
witnesses to testify.

Counsel presenting their case shall be expected to have witnesses ready to call through
at least 4:30 p.m., and may be deemed to have rested their case if they are not prepared
to proceed. Counsel shall advise the Court immediately of any circumstances which
may prompt a request for a modification of the established trial schedule.

Counsel should advise the Court at the outset of the proceedings, or as soon as the issue
becomes apparent, of any legal issues or evidentiary matters that counsel anticipate will
require extended time for consideration or hearing outside the presence of the jury.

If during the course of trial, counsel wish to discuss a matter with the Court and
opposing counsel outside of the presence of the jury, counsel MUST advise the Court
of this request at the conclusion of the preceding court session and NOT immediately
before proceedings are scheduled to resume.
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j- The amount of jury fees required to be posted in advance of a jury trial is $150.00. CCP
§631(b). If a case settles after jury fees have been deposited, the jury fees will not be
returned unless the Court is notified of the settlement by 2:00 p.m. on the court day
preceding the trial date for which the deposit was made.

k. The court reporter per diem fees in civil proceedings lasting one hour or less is $30. GC
68086(a)(1)(A). The court reporter per diem fees in civil proceedings lasting more than
one hour are $350 for half-day, or $700 for full day. GC 68086(a)(1)(B).

L Counsel must confer in advance of the trial, attempt to stipulate on as many issues and
facts as possible, and reduce all stipulations to writing. The written stipulation is filed
and during jury trials is read aloud into the record.

m. The Court strongly encourages the parties and senior attorneys to permit junior
lawyers to have an important role at trial, including the examination of witnesses.

2. Documents

Unless the case was settled at the Mandatory Settlement Conference or dismissed in full
prior thereto, or unless otherwise ordered by the Court, the following items must be lodged
in the department of the trial judge or, if none, with the Complex Civil Coordinator, and
served on all other parties by noon on the last court day before the date set for trial:

(1) all in limine motions and a list of the in limine motions;

(2) exhibit lists/indices, except impeachment exhibits;

(3) witness lists, except impeachment witnesses, and unusual scheduling problems;
each witness listed shall include a succinct (no more than one or two sentences)
statement of the general subject matter of the witness’ testimony and an estimate of
the time that will be required for the direct examination of each such witness;

(4) jury instruction requests, except for instructions that cannot reasonably be
anticipated prior to trial;

(5) proposed special verdicts;

(6) any stipulations on factual or legal issues;
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(7) a concise, non-argumentative statement of the case to be read to the jury in jury
trials;

(8) trial briefs;

(9) the original of all deposition transcripts to be used during the course of the trial.
If counsel anticipates reading from the deposition transcript for any purpose other
than impeachment, counsel must deliver to opposing counsel a written specification
of the pages and lines proposed to be read.

An extra copy of all the above documents (except deposition transcripts) shall be delivered
to the courtroom clerk on the moming of the trial for use by the clerk.

Counsel seeking to display to the jury any exhibit which required time and equipment to
observe, such as slides, transparencies, movies, videotapes and audiotapes, MUST make
such exhibit available to opposing counsel for review prior to commencement of the
session of court at which the exhibit will be used. Proceedings will not be delayed to
permit such a review if the review has not occurred by the time court is scheduled to begin.

3. Technology

Counsel must meet and confer regarding the use of computers, projectors, screens and
other forms of equipment for showing evidence to the jury or Court. Counsel must confer
with court staff regarding the placement and use of any such equipment.

4. Stipulations

Prior to the commencement of trial, all counsel will be requested to stipulate:

1. At the commencement of each session of the Court, all parties, attorneys and jurors are
present unless otherwise indicated.

2. After the first occasion on which the jury has been admonished not to discuss or
prejudge the case in conformity with CCP § 611, the jury will be deemed to have been
so admonished at every subsequent recess or separation without the need for further
admonition; and

3. Reporting of juror voir dire and jury instructions are waived.
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5. Opening and Closing Arguments

a, Counsel should avoid discussing routine matters of court procedure, such as the
sequence of trial, in opening statements and closing arguments. These matters will
be covered by the Court and need not be repeated by counsel.

b. Do not display charts, diagrams or proposed exhibits to the jury until they have
been shown to opposing counsel outside of the presence of the jury. If opposing
counsel indicates no objection, the exhibits or other object may be displayed to the
jury without first requesting Court approval. If opposing counsel objects, the
exhibit or object may not be displayed without Court approval, which must be
requested outside the presence of the jury.

6. Examination of Witnesses

a. Objections: Counsel should only state the legal ground(s) of objection and, unless the
Court specifically requests explanation or argument, should refrain from argument,
elaboration, or any other form of extended objection-making. Counsel may request
permission to approach the side bar to present argument, but should not approach unless
and until the Court grants the request.

b. When calling a witness to testify under Evidence Code section 776, do not announce in
the presence of the jury that the witness being called under this provision or as a *“hostile”
or “adverse” witness. Simply proceed with the examination of the witness; the Court will
rule upon the applicability of section 776 only if such a ruling is required by an objection
asserted by opposing counsel.

c. Do not propose a stipulation to opposing counsel in the hearing of the jury unless there
is prior agreement of counsel.

7. Transcripts

a The court reporter is under no obligation to provide transcripts of any portion of the
proceedings to counsel during the course of trial. If counsel anticipates requesting a
transcript of the testimony of any witness or other proceedings during the course of
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trial, arrangements should be made with the court reporter in advance so that
arrangements can be made to obtain a second court reporter if necessary.

If counsel requests any court reporter to prepare a transcript of any portion of the
proceedings, counsel MUST contemporaneously advise opposing counsel of the
request and of the precise portions that will be transcribed.

8. Jury Trials

Motions in limine and other trial-related preliminary motions (such as Evidence
Code § 402) must be submitted in writing before answering ready. Motions in
limine may be ruled on by the Court without hearing. Such motions should be brief
and should address specific subject matter. See Amtower v. Photon Dynamics, Inc.,
(2008) 158 Cal. App.4™ 1582.

CACI instructions are to be used. Submit proposed instructions in Word format,
When reasonably possible, mark up the official version rather than retyping so the
changes are apparent to the Court and other counsel. The Court may send at least 4
“clean” sets of instructions provided by counsel into the jury room. “Clean” means
just the text of the instruction, as corrected. Plaintiff has the primary, but not
exclusive, responsibility to provide the “clean” sets, in binders.

Counsel should consider stipulating to fewer than 12 jurors to try the case. They
should also consider stipulating to continue with the trial with fewer than 12 jurors,
should one or more be unavailable. Counsel should be prepared to identify the
number of altemates that they intend to recommend.

Hardship Requests - Requests by members of the panel to be excused on the ground
of undue hardship will be considered by the court prior to beginning voir dire
examination.

Jury selection proceeds generally under the “6 pack™ method, modified to fit the
case. Court and counsel will work out the management of voir dire in accordance
with CCP § 225.5 to fit the circumstances of the case. Counsel may submit specific
juror questions for the Court to consider asking during voir dire.

Voir dire examination will initially be directed to 18 or more members of the jury
panel seated in the jury box. Any of these 18 or more panel members excused for
cause will be replaced by additional pane! members before peremptory challenges
begin. Peremptory challenges will then proceed, directed to the first 12 panel
members, who will be replaced by the next six panel members in order as any of
the 12 are peremptorily challenged. The peremptory challenges will continue until
the panel seated in the jury box is reduced to 11 members, at which time additional
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panel members (normally an additional seven) will be selected and examined prior
to resuming peremptory challenges. Whenever there are successive passes from all
parties who have not exhausted their challenges, or all parties exhaust their
challenges, the jury has been selected and will be swom. The same process will
then continue for the selection of alternate jurors.

All challenges for cause will be heard out of the hearing of the jury panel.

The Court will initiate voir dire examination. Before concluding questioning, the
Court will ask counsel at the side bar whether they wish the Court to address any
additional questions to any or all of the panel members, and will permit counsel to
examine the panel. An appropriate time limit will be fixed by the Court.

The Court preinstructs the jury once it is empaneled. CACI Instructions relating to
the basic responsibilities of the jurors, management of evidence and the like will be
given and, in most cases, repeated at the close of trial.

Objections of any kind are to be addressed to the Court (not to other counsel) with a
concise statement of the legal grounds. Argument on the objection without
invitation by the Court is not permitted. Advise the Court if argument is necessary
for the record.

Make no references to charts, models, blowups or other demonstrative evidence in
front of the jury unless: (a) it is in evidence; (b) counsel have previously stipulated
the item is in evidence; or (¢) you have leave of Court to use the reference.

XIII. TRIAL EXHIBITS

1. Introduction

a. The electronic representations of such exhibits may be presented to the Jury/Court as
substitutes for the exhibits themselves. Counsel should keep in mind that one of the
purposed of the complex project is to enhance the orderly presentation of evidence to the
fact finder, and to maintain the record for potential post trial proceedings.

b. Exhibits may be in either electronic or physical form. Physical exhibits are not
required to be presented in a digitized format. However, at the conclusion of trial the court
may order that a photo be substituted and stored electronically in lieu of the physical
evidence.

c. Parties must exchange exhibits excluding documents for bona fide impeachment at the
Pre-Trial Meet and Confer. Each counsel must provide the Court with an EXHIBIT LIST
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describing each exhibit, indicating whether the exhibit is to be admitted into evidence by
stipulation.

d. Counsel must submit to the Clerk original negotiable instruments for cancellation
pursuant to Rule 3.1806, unless otherwise ordered by the Court.

2. Submission of Exhibits

a. Counsel must provide the Court with the exhibits, plus one copy. Exhibits will be
marked by the Clerk, as they are identified, in chronological order. Exhibits shall not be
pre-marked by counsel.

b. Enlargements and transparencies normally will not be admitted into evidence. Any
large exhibit or transparency should be accompanied by an 8' x 11 version to which the
exhibit tag is attached. Models, etc. should be photographed if proposed as exhibits. Be
sure to discuss evidentiary issues of this nature with opposing counsel.

c. Interrogatories and Requests for Admissions which are expected to be used at trial must
be extracted and lodged with the Court, and a copy given to counsel, at the appropriate
time. In jury trials, questions and answers must be read into the record, subject to proper
objections. The extracts may be submitted as exhibits in a Court trial. In no case will
entire sets of written discovery documents be lodged or received.

d. Before trial commences, counsel will be asked to sign a stipulation for the return and
maintenance of exhibits when the trial is completed. Plaintiff will maintain joint exhibits,
unless otherwise stipulated.

3. Use of Deposition Transcripts

a. Deposition transcripts which are expected to be used at trial must be lodged with the
Court on the first day of trial. Pertinent provisions must be read into the record in jury
trials, subject to proper objections. In Court trials, extracts may be submitted and marked
as exhibits. In no case will an entire transcript be received.

Page 18 of 21



Case 5:17-cv-02745-BLF Document 1-1 Filed 05/12/17 Page 41 of 54

Superior Court of Caiifornia,
County of Santa Clara
191 North First Street
San Jose, CA 95113
Revised April 3, 2017

Complex Civil Guidelines

CURRICULUM VITAE FOR JUDGE BRIAN C. WALSH

Judge Brian C. Walsh
Superior Court of California
County of Santa Clara
191 North First Street
San Jose, California 95113
Department 1
408-882-2110°

JUDICIAL CAREER:

Appointed to the Superior Court December 15, 2000
--Elected to 6-year terms (unopposed): 2002, 2008, 2014
Complex Civil Litigation, 2017-

Presiding Judge, 2013-14

Assistant Presiding Judge, 2011-12

Civil Trials, 2003-04, 2007-09, 2011-12, 2015-16
Family Law, 2009-10

Felony Trials, 2005-07

Appellate Division, 2005

Supervisor, Misdemeanor Direct Calendars, 2002-03
Misdemeanor Direct Calendar, 2001

6™ DCA, Pro Tem Justice:
June 1-November 30, 2016.
June 1-September 30, 2015
July 1-December 31, 2011
May 1, 2004-January 17, 2005

California State-Federal Judicial Council, 2003-present

Language Access Plan Implementation Task Force, 2015-present
Chair, Trial Court Presiding Judges® Advisory Committee, 2013-2014
Member, Judicial Council of California, 2013-2014

Chair, Task Force on Trial Court Fiscal Accountability 2013-2014
Supreme Court Judicial Ethics Advisory Comm., 2002-2013
Financial Accountability & Efficiency Comm. (“A & E”), 2011-2013
Trial Court Budget Advisory Committee, 2013-2014

--Funding Methodology (WAFM) Subcommittee, 2012-2014
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Judicial Branch Budget Advisory Committee, 2002-03

Chief Justice Task Force on ACA 1 (Judicial Elections), 2001
California Judges’ Association, 2000-present

State Bar Attorney Civility Task force, 2006-08

State Bar Task Force on Support for Legal Services, 2006-08

2016 State Bar of California Professional Responsibility Award

2014 Qutstanding Jurist Award, Santa Clara County Bar Association
2012 Trial Judge of the Year, Santa Clara County Trial Lawyers
2002 Salsman Award: Contributions to Community/Profession

EDUCATION:
Boalt Hall School of Law
University of California at Berkeley
J.D., 1972

University of Notre Dame
B.A., 1969

Date of Birth: November 11, 1947 (San Jose, California)
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CURRICULUM VITAE JUDGE THOMAS E. KUHNLE

THOMAS E. KUHNLE
Judge
Superior Court of California
County of Santa Clara
191 North First Street
San Jose, California 95113
408-882-2150

The Honorable Thomas E. Kuhnle was appointed in December 2010 to serve as a Superior Court
Judge in Santa Clara County. His assignments have included misdemeanors in 2011, family
violence from 2012 to 2014, civil trials in 2014, and probate in 2015 and 2016. He currently serves
as a complex civil litigation judge. Since his appointment, Judge Kuhnle has participated in a
number of law-related activities in our community including Santa Clara County’s High School
Mock Trial Program (2011-present), the Domestic Violence Council’s Court Systems Committee
(2012-14), Stanford Law School’s Trial Advocacy Workshop (2012-present), various committees of
the Santa Clara County Bar Association, and the California Judges Association Probate and Mental
Health Committee (2015-2016). Judge Kuhnle graduated from Stanford Law School in 1995,
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GUIDELINES FOR MOTIONS RELATING TO CLASS CERTIFICATION
DEPARTMENTS 1 AND 5 — COMPLEX CIVIL LITIGATION

The party moving for or against class certification must present in the moving papers admissible
evidence, as required by applicable law, establishing that the elements for certification are, or
are not, present.

All facts other than purely rebuttal matters upon which the moving party will rely in the hearing
must be set out in evidence submitted with the notice of motion and moving papers.

Each party should address all elements relevant to deciding the appropriateness of class
certification. The list of elements set forth below is offered by the Court as a general summary
and is not intended to supplant substantive law.
1. Commonality and Predominance
a. The class definition, including a statement of criteria that putative class members
must possess to be eligible for class membership
b. A description/definition of proposed subclasses, if any
c. Those issues of law which are common to all class members
d. Those issues of law which are unique to one or more class members but which
must be presented at trial. In describing these unique issues of law, the segments
of the class to which they are applicable should be described with a statement of
the number within the class to whom each unique issue applies
Whether, and if so how, common issues of law predominate
Those issues of fact which are common to all class members
g. Those issues of fact which are unique to one or more class members but which
must be presented at trial. In describing these unique issues of fact, the segments
of the class to which they are applicable should be described with a statement of
the number within the class to whom each unique issue applies
h. Whether, and if so how, common issues of fact predominate
i. Conflicts, if any, between class members
2. Ascertainability
a. The manner in which and the time when the individual class members will be
identified if such identification is contemplated
3. Numerosity
a. The approximate number of persons in the class, and if there are subclasses, the
approximate number of persons in each subclass
b. The basis for the above approximations
c. The general geographic location[s] of the class members. If the class is not
confined to the state of California, the description should include those locations
outside California where class members are located
d. Whether, and if so why, joinder is impracticable
4, Typicality
a. Why the claims and status of each of the proposed class representative[s] are
typical of those of the proposed class or of the proposed subclass

o
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Factual and/or legal differences, if any, in the representative’s status as a class
member and those of any other persons within the class. If there are subclasses, |
a factual statement of the subclass of which the representative is a member
Unique legal and/or factual issues, if any, pertaining to the representative[s]
which must be litigated

Conflicts, if any, between the class representative[s] and the class members

5. Adequacy

b.

C.

The adequacy of class counsel, including the ability of class counsel to represent
class members with conflicting claims or interest

The adequacy of the class representative[s], including the ability of the class
representativefs] to serve as fiduciaries for class members with conflicting or
inconsistent claims or interests

The issues of law and/or fact which must be litigated between class members

6. Substantial Benefits/Superiority -

b.

C.

7. Notice
a.

Procedures alternative to a class actlon which mlght be used to adjudicate the
issues involved in the action

Why a class action is, or is not, procedurally superior to each alternative
procedure, unless superiority is not an element of certifying that cause of action,
including a discussion of the ability of the Court to manage the altenative
proceedings in relation to its ability to manage the conduct of the class action
Whether there are substantial benefits to the Court, the parties, and/or the public
to proceeding as a class action

Counsel requesting class certification should provide specifics regarding
necessary notice to class members and the methods proposed for giving notice.

Guidelines for Motions relating to Class Certification
Departments I and 5 - Complex Civil Litigation
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA
191 N. FIRST STREET
SAN JOSE, CA 95113-1090

E-FILED
4/5/2017 10:48:10 AM
Clerk of Court
_ Superior Court of CA,
TO:  FILE COPY County of Santa Clara
17CVv308083
Reviewed By:R. Walker

RE: Wabhl v. Yahoo! Inc., et al.
CASE NUMBER: 17CV308083

ORDER DEEMING CASE COMPLEX AND STAYING DISCOVERY

WHEREAS, the Complaint was filed by Plaintiff ANDREW WAHL (“Plaintiff”) in the Superior Court
of California, County of Santa Clara, on April 3, 2017 and assigned fo Department 1 (Complex Civil
Litigation), the Honorable Brian C. Walsh presiding, pending @ ruling on the complexity issue;

IT IS HEREBY ORDERED that:

The Court determines that the above-referenced case is COMPLEX within the meaning of
California Rules of Court 3.400. The matter remains assigned, for all purposes, including discovery
and trial, to Department 1 (Complex Civil Litigation), the Honorable Brian C. Walsh presiding.

The parties are directed to the Electronic Filing and Service Standing Order and to the
Guidelines for the Complex Civil Litigation Department, copies of which may be downloaded from
http://www.scscourt.org/forms_and_filing/efiling.shtml.

Elecironic service under this Order shall be construed by the Court and all parties to be
equivalent to personal service. The two court days extension of time for electronic service under
CCP § 1010.6(a)(4) does not apply. Any document for which service has not been completed by
5:00 p.m. is deemed served the following business day.

All parties are hereinafter ordered to submit to the Court's E-Filing website digital copies of all
documents that were previously manually filed prior to the entry of this Order.

Pursuant to California Rules of Court, Rule 3.254, the creation and maintenance of the Master
Service List shall be under the auspices of (1) Plaintiff ANDREW WAHL, as the first-named party in the
Complaint, and (2) the first-named party in each Cross-Complaint, if any.

Pursuant to Government Code section 70616(c), each party's complex case fee is due within
ten (10) calendar days of this date.

Plaintiff shall serve a copy of this Order on.all parties forthwith and file a proof of service within
seven (7) days of service.

Any party objecting to the complex designation must file an objection and proof of service
within ten (10) days of service of this Order. Any response to the objection must be filed within
seven (7) days of service of the objection. The Court will make its ruling on the submitted pleadings.

The Case Management Conference remains set for August 4, 2017 at 10:00 a.m. in
Department 1 and all counsel are ordered to attend in person.
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Counsel for all parties are ordered to meet and confer in person at least 15 days prior o the
First Case Management Conference and discuss the following issues:

1.
2.

3.

7
8.

Issues related to recusal or disqualification;

Issues of law that, if considered by the Court, may simplify or further resolution of the case,
including issues regarding choice of law;

Appropriate alternative dispute resolution (ADR), for example, mediation, mandatory
settlement conference, arbitration, mini-trial;

A plan for preservation of evidence and a uniform system for identification of documents
throughout the course of this litigation;

A plan for document disclosure/production and additional discovery; which will generally
be conducted under court supervision and by court order;

Whether it is advisable to address discovery in phases so that information needed fo
conduct meaningful ADR is obtained early in the case (counsel should consider whether
they will stipulated to limited merits discovery in advance of certification proceedings),
allowing the option to complete discovery if ADR efforts are unsuccessful;

Any issues involving the protection of evidence and confidentiality;

The handling of any potential publicity issues;

Counsel for Plaintiff is to take the lead in preparing a Joint Case Management Conference
Statement to be filed fifteen calendars days prior to the First Case Management Conference, and
include the following:

1.

2

2.

il

A Statement as to whether additional parties are likely to be added and a proposed
date by which all parties must be served:;

Service lists identifying all primary and secondary counsel, firm names, addresses,
telephone numbers, email addresses and fax numbers for all counsel;

A description of all discovery completed to date and any outstanding discovery as of the
date of the conference;

Applicability and enforceability of arbitration clauses, if any;

A list of all related litigation pending in other courts, including Federal Court, and a brief
description of any such litigation, and a statement as to whether any additional related
litigation is anficipated (CRC 3.300);

A description of factual and legal issues — the parties should address any specific contract
provisions the interpretation of which may assist in resolution of significant issues in the
case;

The parties' tentative views on an ADR mechanism and how such mechanism might be
integrated into the course of the litigation;

Whether discovery should be conducted in phases or limited; and if so, the order of
phasing or types of limitations of discovery. If this is a class action lawsuit, the parties
should address the issue of limited merits discovery in advance of class cerfification
motions.

To the extent the parties are unable to agree on the matters to be addressed in the Joint
Case Management Conference Statement, the positions of each party or of various parties should
be set forth separately and attached to this report as addenda. The parties are encouraged to
propose, either jointly or separately, any approaches fo case management they believe wil
promote the fair and efficient handling of this case. The Court is particularly interested in identifying
potentially dispositive or significant threshold issues the early resolution of which may assist in moving
the case toward effective ADR and/or a final disposition.

If this is a class action lawsuit, a copy of the Court's Guidelines for Motions relating to Class
Certification is attached to this Order. The Court may set a briefing schedule for Plainfiff's class
certification motion at the time of the conference.

12
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Pending further order of this Court, the service of discovery and the obligation to respond to
any outstanding discovery is stayed. However, Defendant(s) shall file a Notice of Appearance for
purposes of identification of counsel and preparation of a service list. The filing of such a Noftice of
Appearance shall be without prejudice to the later filing of a mofion fo quash to contest jurisdiction.
Parties shall not file or serve responsive pleadings, including answers to the complaint, motions to
strike, demurrers, motions for change of venue and cross-complaints uniil a dafe is set at the First
Case Management Conference for such filings and hearings.

This Order is issued to assist the Court and the parties in the management of this “Complex”
case through the development of an orderly schedule for briefing and hearings. This Order shall not
preclude the parties from continuing to informally exchange documents that may assist in their
initial evaluation of the issues presented in this Case.

Plaintiff shall serve a copy of this Order on all the parties in this matter forthwith.
SO ORDERED.

Date: /dvh(’/'“’.’ L—{! BEE A ﬁ‘; / @

Hon. Brian C. Walsh
Judge of the Superior Court

If you, a party represented by you, or a witness to be called on behalf of that party need an accommodation under the
American with Disabilifies Act, please contact the Court Administrator's office at (408) 882-2700, or use the Court's TDD line,
(408) 882-2490 or the Voice/TDD California Relay Service, (800) 735-2922.
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GUIDELINES FOR MOTIONS RELATING TO CLASS CERTIFICATION

DEPARTMENTS 1 AND S - COMPLEX CIVIL LITIGATION

The party moving for or against class certification must present in the moving papers admissible
evidence, as required by applicable law, establishing that the elements for certification are, or
are not, present.

All facts other than purely rebuttal matters upon which the moving party will rely in the hearing
must be set out in evidence submitted with the notice of motion and moving papers.

Each party should address all elements relevant to deciding the appropriateness of class
certification. The list of elements set forth below is offered by the Court as a general summary
and is not intended to supplant substantive law.
1. Commonality and Predominance
a. The class definition, including a statement of criteria that putative class members
must possess to be eligible for class membership
b. A description/definition of proposed subclasses, if any
c. Those issues of law which are common to all class members
d. Those issues of law which are unique to one or more class members but which
must be presented at trial. In describing these unique issues of law, the segments
of the class to which they are applicable should be described with a statement of
the number within the class to whom each unique issue applies
e. Whether, and if so how, common issues of law predominate
Those issues of fact which are common to all class members
g. Those issues of fact which are unique to one or more class members but which
must be presented at trial. In describing these unique issues of fact, the segments
of the class to which they are applicable should be described with a statement of
the number within the class to whom each unique issue applies
h. Whether, and if so how, common issues of fact predominate
i. Conflicts, if any, between class members
2. Ascertainability
a. The manner in which and the time when the individual class members will be
identified if such identification is contemplated
3. Numerosity
a. The approximate number of persons in the class, and if there are subclasses, the
approximate number of persons in each subclass
b. The basis for the above approximations
c. The general geographic location[s] of the class members. If the class is not
confined to the state of California, the description should include those locations
outside California where class members are located
d. Whether, and if so why, joinder is impracticable
4. Typicality
a. Why the claims and status of each of the proposed class representative[s] are
typical of those of the proposed class or of the proposed subclass

sl

Guidelines for Motions relating to Class Certification
Departments 1 and 5 — Complex Civil Litigation
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b. Factual and/or legal differences, if any, in the representative’s status as a class
member and those of any other persons within the class. If there are subclasses,
a factual statement of the subclass of which the representative is a member
c. Unique legal and/or factual issues, if any, pertaining to the representative[s]
which must be litigated
d. Conflicts, if any, between the class representative[s] and the class members
5. Adequacy
a. The adequacy of class counsel, including the ability of class counsel to represent
class members with conflicting claims or interest
b. The adequacy of the class representative[s], including the ability of the class
representative[s] to serve as fiduciaries for class members with conflicting or
inconsistent claims or interests
c. The issues of law and/or fact which must be litigated between class members
6. Substantial Benefits/Superiority
a. Procedures alternative to a class action which might be used to adjudicate the
issues involved in the action
b. Why a class action is, or is not, procedurally superior to each alternative
procedure, unless superiority is not an element of certifying that cause of action,
including a discussion of the ability of the Court to manage the alternative
proceedings in relation to its ability to manage the conduct of the class action
c. Whether there are substantial benefits to the Court, the parties, and/or the public
to proceeding as a class action
7. Notice
a. Counsel requesting class certification should provide specifics regarding
necessary notice to class members and the methods proposed for giving notice.

Guidelines for Motions relating to Class Certification
Departments 1 and 5 — Complex Civil Litigation
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2 dogloza(@oglozaforiney.com Clerk of Court
3 David C. Fortney (SBN 226767) Superior Court of CA,
: dfortney@oglozafortney.com County of Santa Clara
4 || 335 Pacific Avenue, Suite 201 17CVv308083
San Francisco, California 94133 Reviewed By:R. Walker

5 | Telephone: (415)912-1850
2 Facsimile: (415) 887-5349
5 Attorneys for Plaintiff

ANDREW WAHL, on behalf of himself and all
g || others similarly situated

9 SUPERIOR COURT OF THE STATE OF CALIFORNIA
10 COUNTY OF SANTA CLARA

" UNLIMITED CIVIL JURISDICTION

12

13 || ANDREW WAHL, an individual, on behalf CASE NO. 17CV308083
of himself and all others similarly situated

14 @iemeSTD| ORDER GRANTING

) o APPLICATION FOR ADMISSION OF
15 Plaintiff, ATTORNEY PRO HAC VICE
16 V.

Complaint Filed: March 31, 2017
YAHOO! INC., a Delaware corporation dba Initial CMC: Aucust 4. 2017

18 || RIVALS.COM; and The Hon. Brian C. Walsh

DOES 1 through 10, inclusive, Department: |

Defendants.

i corl Bl [PROPOSED] ORDER GRANTING APPLICATION FOR ADMISSION OF ATTORNEY PRO HAC VICE

SaN FRANCISCO
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ATTORNEYS AT LAW
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|BROREEER ORDER

The Court, having reviewed and considered the Application for Admission Pro Hac Vice
of Joseph A. Kronawitter in the above captioned matter, finds that Mr. Kronawitter has complied
with the requirements of Rule 9.40 of the California Rules of Court. The Application for

Admission Pro Hac Vice is hereby GRANTED.

— v
Dated: //77/7 [ 2017 ﬁmﬂ C/Q/O/L

The Honorable Brian C. Walsh

1

[PROPOSED] ORDER GRANTING APPLICATION FOR ADMISSION OF ATTORNEY PRO HAC VICE
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Plaintiff’s Counsel:

OGLOZA FORTNEY LLP
Darius Ogloza (SBN 176983)
dogloza@oglozafortney.com
David C. Fortney (SBN 226767)
dfortney@oglozafortney.com
Micah Nash (SBN 246319)
mnash@oglozafortney.com
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Facsimile: (415) 887-5349
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MATTHEW S. KAHN, SBN 261679
mkahn@gibsondunn.com

PETER C. SQUERI, SBN 286249
psqueri@gibsondunn.com

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Telephone:  415.393.8200
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MATTHEW S. KAHN, SBN 261679
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PETER C. SQUERI, SBN 286249
psqueri@gibsondunn.com

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Telephone:  415.393.8200

Facsimile: 415.393.8306

PERLETTE MICHELE JURA, SBN 242332
pjura@gibsondunn.com

TIMOTHY W. LOOSE, SBN 241037
tloose@gibsondunn.com

333 South Grand Avenue

Los Angeles, CA 90071-3197

Telephone:  213.229.7000

Facsimile: 213.229.7520

Attorneys for Defendant YAHOO! INC.,
d/b/a RIVALS.COM

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

ANDREW WAHL, an individual, on behalf of

himself and all others similarly situated,
Plaintiff,
V.
YAHOO! INC., a Delaware corporation dba
RIVALS.COM; and DOES 1 through 10,

inclusive,

Defendants.

CASE NO.
DEFENDANT’S CORPORATE

DISCLOSURE STATEMENT PURSUANT
TO FED. R. CIV.P. 7.1

Action Filed: March 31, 2017

DEFENDANT’S CORPORATE DISCLOSURE STATEMENT
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1 Pursuant to Rule 7.1 of the Federal Rules of Civil Procedure, Defendant Yahoo! Inc., d/b/a
2 || Rivals.com, by and through its undersigned counsel, discloses the following:

3 1. Defendant Yahoo! Inc. does not have a parent corporation, and no publicly held

4 || corporation owns 10 percent or more of the stock of Yahoo! Inc.

5 2. Rivals.com is a wholly owned subsidiary of Yahoo! Inc., and no publicly held

corporation, other than Yahoo! Inc., owns 10 percent or more of the stock of Rivals.com.

8 || Dated: May 12,2017 GIBSON, DUNN & CRUTCHER LLP

10 By: /s/ Timothy W. Loose
Timothy W. Loose

11
Attorneys for Defendant YAHOO! INC., d/b/a
12 RIVALS.COM

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Gibson, Dunn &
Crutcher LLP 1

DEFENDANT’S CORPORATE DISCLOSURE STATEMENT
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PETER C. SQUERI, SBN 286249
psqueri@gibsondunn.com

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Telephone:  415.393.8200

Facsimile: 415.393.8306

PERLETTE MICHELE JURA, SBN 242332
pjura@gibsondunn.com

TIMOTHY W. LOOSE, SBN 241037
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333 South Grand Avenue
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Attorneys for Defendant YAHOO! INC.,
d/b/a RIVALS.COM

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

ANDREW WAHL, an individual, on behalf of

himself and all others similarly situated,
Plaintiff,
V.
YAHOO! INC., a Delaware corporation dba
RIVALS.COM; and DOES 1 through 10,

inclusive,

Defendants.

CASE NO.
DEFENDANT’S CERTIFICATION OF

INTERESTED ENTITIES OR PERSONS
PURSUANT TO CIVIL L.R. 3-15

Action Filed: March 31, 2017

DEFENDANT’S CERTIFICATION OF INTERESTED ENTITIES OR PERSONS
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1 Pursuant to Civil L.R. 3-15, the undersigned certifies that as of this date, other than the named

2 || parties, there is no such interest to report.

4 || Dated: May 12,2017 GIBSON, DUNN & CRUTCHER LLP

6 By: /s/ Timothy W. Loose
Timothy W. Loose
7

Attorneys for Defendants YAHOO! INC., d/b/a
8 RIVALS.COM

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Gibson, Dunn &
Crutcher LLP 1
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Attorneys for Defendant YAHOO! INC.,
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

ANDREW WAHL, an individual, on behalf of
himself and all others similarly situated,

Plaintiff,
V.
YAHOO! INC., a Delaware corporation dba
RIVALS.COM; and DOES 1 through 10,

inclusive,

Defendants.
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PROOF OF SERVICE
I, Iris M. Newman, declare as follows:

I am employed in the County of Los Angeles, State of California; I am over the age of
eighteen years and am not a party to this action; my business address is 333 South Grand Avenue,
"Los Angeles, California 90071, in said County and State. On May 12, 2017, I served the following

document(s):

NOTICE OF REMOVAL OF CLASS ACTION BY DEFENDANT YAHOO! INC.

DECLARATION OF TIMOTHY W. LOOSE IN SUPPORT OF NOTICE OF
REMOVAL

CIVIL COVER SHEET

DEFENDANT YAHOO! INC.’S CERTIFICATION OF INTERESTED ENTITIES OR
PERSONS PURSUANT TO CIVIL L.R. 3-15

DEFENDANT YAHOO! INC.’S CORPORATE DISCLOSURE STATEMENT
PURSUANT TO FED. R. CIV. P. 7.1

On the parties stated below, by the following means of service:

OGLOZA FORTNEY LLP
Darius Ogloza (SBN 176983)
dogloza@oglozafortney.com
David C. Fortney (SBN 226767)
dfortney@oglozafortney.com
Micah Nash (SBN 246319)
mnash@oglozafortney.com
Josephine Lee (SBN 309394)
jlee@oglozafortney.com

535 Pacific Avenue, Suite 201
San Francisco, California 94133
Telephone: (415) 912-1850
Facsimile: (415) 887-5349

M BY OVERNIGHT DELIVERY: On the above-mentioned date, I enclosed the documents in an
envelope or package provided by an overnight delivery carrier and addressed to the persons at the
address(es) shown above. I placed the envelope or package for collection and overnight delivery
at an office or a regularly utilized drop box of the overnight delivery carrier with delivery fees
paid or provided for.

M (FEDERAL) I declare under penalty of perjury that the foregoing is true and correct.

Executed on May 12, 2017 ‘ ///% /
| 2T 2

—
Iris M. Newman

PROOF OF SERVICE
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