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‘ Plaintiff Mark Bea:sley; on.-behalf of himself, 'all others' similarly Situated and the general
publlc by and through his undersigned counsel hereby sues Defendants Lucky Stores, Inc. (“Lucky”)
Nestle USA, Inc. (“Nestle”) Save Mart- Super Markets (“Save Mart”) The . Kroger Company
I(“Kroger”) and The Save Mart Compames Inc (“SMCI”) (collectively- “Defendants M) and, upon

l information and belief and mvestrgatron of counsel, alleges as follows: _
I. . JURISDICTION AND VENUE
; 1. Jurisdictio'n_ is proper-in the Superior Co’urt of San Francisco because Plaintiff is a citizen':
of California and‘ because all claims are asserted under the laws "of Califomia
2. Venue is proper in the Supenor Court for the County of San Francrsco because’
Plaintiff’s claims accrued in part in- San Francisco, and Defendants are found and do business in San
Franclsco. ' o » . |
| 1L NATURE .OF».THE ACTION
3. Nestle manufactures, .markets, and s'ellsv a line ‘of coffee creamer products under'-the' '

Coffee—mate brand name .(collective.ly “Coffee-mate”). During the class period defined herein, Nestle'
urtlaQﬁrlly made Coffee—mate with the unsafe food'additive known as partrally hydrogenated oil )
(“PHO”). ‘Unless otherwise stated, references to Coffee-mate only include Coffee-mateduri:ng the
period it contained PHO.. . | |
4. Lucky, Save Mart, SMCI and Kroger unlawfully sold Coffee- mate at their grocery .

stores throughout Calrfomra , L . ‘
5 On June 16, 2015 the FDA rssued a. ﬁnal regulatron and declaratory order aﬁer ,:'
extensrve publlc comment, declanng PHO unsafe for any use in food.! - The FDA came to the same |
‘conclusion when 1t m1t1ally proposed the regulatron in 2013 4
6. Defendants were aware that PHO was unsafe even before thrs t1me yet strll harmed therr -
customers by manufactunng, drstrrbutmg, and sellmg Coffee mate o |
~7.°  During the entire class period, mexpensrve and commercially. vrable altematrves to PHO

i exrsted and indeed were even in used by the prrmary competrtor to Coffee-mate, International Dellght ‘

1 80Fed. Reg. 34650 (June 17, 2015) (hereinafter' f‘FDA Final Determination™).

1

CLASS ACTION COMPLAINT




|

10
1
12
13

14

15
16
17
18
19
20
21
22
23
24
25
26
27
28

O o0 ~ [o)}

' ..P_age"6 of 39

 Case 4:18-cv-07?HSG Document 13 Filed 11/2/4

l |
In order to increase-proﬁts Defendants instead sold an unsafe and-illegal product, and'_su_ch behavior |
was an unfarr business practice: '

8. For much of the class period, Defendants also defrauded the class by using. the false and

unauthonzed “Og Trans Fat” nutnent content clarm on Coﬁ‘ee—mate packagmg All PHO however, .

: contams trans fat, and the amount n Coffee—mate was not’ “Og,” but a .substantlal and dangerous

amount. |
9, Plamtlff purchased and consumed Coffee mate from the grocery stores owned by

Defendants Lucky, Save Mart, SMCI, and Kroger grocery stores durmg the Class Penod deﬁned
herein.

| 10.  Plaintiff seeks an order of restitution for hrmself and a class.

- I PARTIES

| 11. . Defendant Lucky 1sa Ca]rfomla corporatlon and a subsrdlary of SMCL Lucky operates a _' |
chain of grocery stores n ,Cahfor_ma and sells Coﬁ'ee—mat_e at these stores.

12.  Defendant Nestle is'a D'elaware corporation with its principal: place of business in .
Cal1fom1a or Virginia. | | -
| 13, Nestle owns, manufactures drstrlbutes and sells Coffee-mate.

14.  Nestle manufactured, labeled and. dlstnbuted Coffee-mate -in Cahforma Further,
decisions regarding its formulatlon ‘labeling, and marketmg were made in California:

15. Defendant Nestle USA Inc.. 1s a subsrdlary of Nestle,. S. A a vass cor] porauon. |
headquartered in Vevey, Canton of Vaud Nestle S A is the largest food company in: the world, wnhf
2017 annual revenue and proﬁts of about $90 brllron and $7 2 billion. - 4

16. Defendants Save Mart and SMCI are Cahfomra corporatrons wrth therr pnnmpal place ;
of busmess in Modesto Cahfomla 'Ihey own and operate mulnple charns of grocery stores in
Calrfomra, mcludmg Lucky, and sold Coffee-mate durmg this time. -

l ‘ 17. Defendant Kroger is Delaware corporatlon wrth its pnncrple place of busmess in Ohio. It
owns and operates groceryj stores in Cal_rfomra, mcludmg under the brand name Foods Co, one of the '_

lplaces Plaintiff purchased Coffee-mate. Kroger sells Coffee-mate throughout it_s'California,grocer'y‘ '

stores.

2
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2E3

18. Plamtrﬂ' Mark Beasley 1s a citizen of Calrfomra who repeatedly purchased Coffee—mate
for personal and household consumptron rncludmg at a Foods Co store n San Francrsco

V. NATURE OF TRANS FAT

| 19.  Artificial trans fat ls:manufactured via an rndustnal process called parn'al hydrogenation,

in which hydrogen atorns are added to normal vegetable oil by heating the.oil to temperatures above
400°F in the presence of ion donor catalyst metals such as rhodium,' rutheniunl, and nic'kel.2 The -
resultmg product 1S known as partially hydrogenated 011 or PHO

20. - PHO was invented in 1901 and patented in 1902 by German chemist Wilhelm Normann.
PHO molecules chemically drffer from the natural fat molecules in other food products.?

21.  Natural fat, except the trace amounts of natural trans fat from ruminant animal sources_
like beef, milk, and mutton, comes in two varieties: (1) fats that lack carbon double bonds (“saturated
fat”) and (2) fats that have carbon double bonds. Trans fat n contrast to cis fat, has carbon double bonds :

with hydrogen atoms on opposite sides of the carbon chain.

Cra latty ackd Tians fatly acid

e ee0ee e .
5 v.coou“" cm '_Q»L,L-Ti_- coou m““‘“ 'LT+\i—- coou|
’ e @ *

= Hydrogen atom @ = Carbonatom . ) @=tysgiogenatom @ = Camon atom @ = Hydrogen atom . = Carbon atom

22.  PHO was initially a “wonder product” attractive to the procesSed food industry because -
it combined the low cost’ of unsaturated cis fat wrth the ﬂexrbrlrty and-long shelf life. of saturated fat:
Like processed cis fat, PHO 1s manufactured from low- cost legumes,* while saturated fat is denved

from relatively expensive. anrmal and tropical plant sources.

2 See Alice H. chhtenstem Trans Fatty Acids, Plasma Llpld Levels ‘and Risk of DeveIopmg
Cardiovascular Disease, 95 CIRCULATION 2588, 2588- 90 (1997). o

3 See Alberto Ascherio ét al., Trans Fatty Acids & Coronary Heart Dzsease 340 NEW ENG. J. MED. 94
94-8 (1999). See also Walter Willett, The. Scientific Case Jor Banning Trans Fats, Scientific American,

available at www. screntrﬁcamencan com/article/the- screntrﬁc-case—for-banmng trans-fats/ (last vrsrted
October 22, 2018).

4 e.g., com oil, cottonseed oil, soybean oil, peanut oil

3 e.g., butter, cream, tallow, palm oil, coconut oil

3
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- 23, | As detailed 'herein, PHO causes cardi,ovaseular disease, d.iabetes,-:can.cer, Alzheimer’s
disease, and accelerates;,memory'darnage and cognitive.decline. These ﬁsks were well known during -
the entire class period, and at no point dun'ng' the elasslperiod« was there ever a consen'sus that PHO was
safe to use, neither in general nor'as an ingredient in eoffee creamer. | |
A. There is a Well-Established Scientiﬁc Consensus That Trans Fat is Extremely -

Harmful. - | » o | '

24. The National .»Acadernies of Science were' ehar_ted by an act of C_ongress, signed by
President Lincoln in 1863. Under that charter, in 1970, the National Academy of Medic_ine was created.
In a 2005 report, under its former name of the Institute ofMedieine, it issued a repOrt finding there was |

*no safe level” of PHO or amﬁoral trans fat intake. é Therefore in 20095, there was no consensus-that
PHO was a safe 1ngred1ent to use in food. To the contrary, the consensus was that it is unsafe -

25. In addition, “trans fatty acids are not essentral and provide no known benefit to human _
health »7 Thus, while IOM prov1ded safe maximum levels for other food elements like saturated fat in
could not and declrned to provrde one for trans fat when requested by the FDA, the reason being that |

“any incremental i increase in trans fatty acid intake i increases the risk of CHD 8 (emphasrs added).

26.  In 2006, Danush Mozaffarian of -Harvard Medical School wrote in the New England A' .
Joumal of Medicine, “‘the consumptron of trans fatty acids results in consrderable potentlal harm but no
apparent beneﬁt 9

27., . Julie Louise Gerberdmg, who served erght years as ‘the head of the Umted States Centers
for Dnsease Control and Preventron wrote in 2009: o -

~ The scientific rationale for eliminating exposure to artificial trans fatty acids in foods is rock
"solid. There is no evidence that they provide any health benefit, and ‘they are certainly

¢ Food & Nutrition Bd., Inst. of Med., Dietary Reference Intakes For Energy Carbohydrate szer .
Fat, Fatty Acids, ChoIesteroI Protem andAmzno Aczds (2005)

7 Food Labeling; Health Claim; Phytosterols and Risk of Coronary Heart Disease; Proposed Rule, 75 .
Fed. Reg. 76526, 76542 (Dec 8, 2010)

$1d

? Dariush Mozaffarian et al,, Trans Fatty Aczds and Cardrovascular Disease; 354 N ENGL J. MED. B
1601, 1608-1609 (2006). o . '

4
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harmful. These compounds 'adversely affect both low- and high- -density . lipoprotein
cholesterol levels and increase the risk for coronary heart disease, even-at relatively low -

- levels of dietary mtake Gram. for gram, trans: fats are far more potent than saturated fats in
increasing the nisk for heart -disease, perhaps because they. also ‘have pro-inflammatory
properties and other adverse effects ‘on vascular endothelrum The strong-évidence of harm. ..
Eliminating exposure to these dangerous fats could have a powerful populatlon impact—
potentially protecting 30 000 to 100,000 Amencans from death related- to heart drsease each
year 10 , ‘

28, Dr. Mozaffanan further writes:

Given the adverse effects’ of trans fatty acids on- serum hpxd levels, systemlc 1nﬂammat10n,

and possibly other risk factors for cardiovascular dlsease and the positive ‘associations -with -

the nsk of CHD, sudden death from cardiac causes, and possrbly diabetes, the potential for.

harm is clear. The ev1dence and the magnitude .of adverse health effects of trans fatty acids

are in fact far stronger on average than those of food contammants or pestlcrde resndues .
* which have in some cases recerved consrderable attention.! ~ :

29. In 2011, Walter Willet, also a- professor at IIarvard Medrcal School described |
Defendants behavror of selling. food made with PHO as “a food safety issue . . this is actually
contamination.”? | 4

’ 30.  The views of these experts and many others show that even before the FDA formally n
declared PHO to be unsafe for use in food in 2015, its 'use was still uniawful because there was not a
consensus of scientific experts that PHO was a safe food addmve

B. The PHO in Coﬂ'ee-mate Caused Coronary Heart Dlsease

3l. . Trans fat raises; the I‘lSk of CHD more thar- any other known consumed substance

32. - A 1999 estrmate publlshed in the New England Journal of Medxcme found that"
removing PHO from the. Amencan diet “would prevent approxrmately 30,000 premature coronary

i deaths per year, and epldemrologrc evldence suggests this number is closer to 100,000 premature deaths .

10 Julie Loulse Gerberdmg, Safer Fats for Healthier Hearts T he Case for Ehmlnatzng Dietary Amﬁczal '
Trans Fat Intake,-151 ANN. IN“IERN MED. 137-138 (2009). - : '

" Dariush Mozaffarian et al, Trans Fatty Acids and Cardzovascular Disease, 354 N. ENGL J. MED..
1601 (2006).

12 Rebecca Coombes, T rans fats: chaszng a gIobaI ban, 343 BRITISH MED I (201 l)
13 Mozaffarian, 354 NEW ENG. J. MED. at 1603.

5
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i

annually 14

33. By raising LDL levels and lowenng HDL levels, trans fat causes a wide variety of
dangerous heart conditions, including vasodllanon coronary artery dlsease and prxmary cardiac arrest. |

34, Inajoint Dletary Guldelmes Adwsory Committee Report the Department of Health and.
Human Services and the U.S: Department of Agriculture recogmzed [t]he relatronshlp between trans

fatty acid'intake and LDL. cholesterol is direct and progressive, increasnng the risk of cardiovascular

|

disease.™” |

35. The American Heart Association wams; “trans fats raise your bad (LDL) cholesterol
levels and lower your good (HDL‘) cholesterol levels. Eating trans fats increases your risk of developing
heart disease.”® | ‘ | | |

'36.  Even further back, 1n 2003 a review of hterature on the connection” between the

consumption of artificial trans fat and coronary heart disease, the FDA concluded:

[Blased on the consistent results across a number of the most persuasive types of study
designs (i.e., intervention trials and prospective cohiort studies) that were conducted using a

"range of test conditions and-across different geographical reglons and populattons . the
avallable ‘evidence for an adverse relatlonshlp between trans fat intake and CHD rlsk 1S
strong

37. The FDA concluded n 2010 that ‘there have been no reports 1ssued by authontatxve '
sources that prov1de a level of trans fat in the dlet . below whlch there is no nsk of [Coronary Heart -
Dlsease] ” 75 Fed. Reg 76526, 76542 (Dec 8 2010). Rather, there “is aposmve lmear trend between
trans fatty acid 1ntake and LDL cholesterol concentratlon and therefote there is.a posmve relatlonshtp
between trans fatty acid intake and the nsk of CHD.” Id )

I‘_ 38, A study published in American Heart Association’s Circulation found that the largest

14 Alberto Ascherio et al., T rans FaltyAczds & Coronary Heart Disease, 340 NEW ENG. J. MED. 94; 94-
I8 (1999).

15 Dep’t of Health & Human Serv & US. Dept of Agnc 2005 Dietary Guj'delines Advisory |
Commuttee Report, Sectlon 10 (2005). '

16 Am. Heart Ass’n., Trans Fat Overview, available at tmyurl com/TransFatOverview (last vtsnted:
October 22, 2018). : ,

17 FDA, Final Rule, 68 Fed Reg 41433, 41445 (July 11, 2003)
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consumers of trans fat have three tlmes the nsk of suﬁenng pnmary cardlac arrest .even after

controlling for a variety of- medrcal and lifestyle risk factors

39. Australian researchers observed that heart attackpatients possess_ elevated amounts of
Itrans’fat in their adipose tissue -(stojre,d- body fat) Ecomoared-- to-controls. The effects- ofconsumi‘ng trans
fat are therefore shown to be lohg{lived'because of its st'orage Withi.n th_e body in place of natural fats. 19

, 40j Cholesterol dysregu.lation:and systemi'o irtﬂarnrnation'/immuhe' system dysregulation are
the most important pathwa'ys..through which PHO EOhsarnption causes morbidity and death. Another |

route is by promoting atlterosclerosis by degrading the function of TGF-B, a protein responsible for

preventing the development of atherosclerotic lesion's.;‘f0 .

41. TGF-B also functlons to suppress cancerous tumors. Degradatlon of TGF-B function is
also llkely one route by which artrﬁcral trans fat consumptron promotes cancers in fatty organs and the .
digestive system.?! '

C. The PHO in Coffee-mate Caused Type-2 Dlabetes

42 Artificial trans fat also causes type—2 drabetes

43. In particular, ‘trans fat drsrupts the b,ody s glucose. and insulin regulation system by." 1
incorporating itself into cell memhranes, causing the msulm reoep'tors on eell wails to rrﬁsform and
malfunction, and in tum elevatingrblood glucose levels and stimulating: further_retease of insulirt. :

44. Researchers at Northwestem University’s medical school found that mice show multiple. -

18 Rozenn N.  Lemaitre . et al CeII Membrane Trans-Fatty Aczds and the Rlsk of anary Cardlac
Arrest,’ 105 CIRCULATION 697, 697- 701 (2002).. ‘

19 Peter M. Clifton et al., Trans Fatty Acids Tn Adipose Tissue-And The Food Supply Are Assocrated '
With Myocardial Infarctzon 134]. NUTR. 874; 874-79 (2004) '

2 Chen, C.L. et al.,"4 méchanism by which dzetary trans fats cause atherosclerosrs J NU'IR.
BIOCHEMISTRY 22(7) 649 655 (201 1) . . r .

21 Id

2 Am. Heart Ass'n., Trans Fat Overview, avazlable at tmyurl com/T ransFatOvemew (last visited.
October 22, 2018). ,.
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markers of type-2 dlabetes after eatmg PHO for only four weeks B
- 45. By the eighth week of the study, mice fed the hrgh trans fat diet showed a 500%i1 mcrease

compared to the control group n hepatrc mterleukm 1B gene expressron one such marker of diabetes,

: mdrcatmg the extreme stress ev_en short-term exposure to artrﬁcra,l trans fat places on the body.z“

46. A l4-year study of 84,204 women found that for every 2 pereent increase in energy
intake from artificial trans t‘at the relative risk of type-2 diabetes was increased by 39 percent.?.

D. " The PHO i in Coffee-mate Caused Breast, Pr ostate, and Colorectal Cancer.

47.  Transfatisa carcmogen which causes breast, prostate and colorectal cancer.

48. A 13-year study. of 19,934 French women showed 75 percent more women contracted
breast cancer in the highest qui‘r:rtile of trans fat eonsumption than did those in the l,lowes_t.26 |

49. Ina 25-ycar'.stu(iiy of 14,916 Americarr- physit:ians, those in the‘ highest quintile of trans'.
fat consumption had ‘moretharil double the risk of des/eloping prostate cancer than the doctors in the -
lowest quintile.?’ o | |

"50. A study of 1,012 Arnerrcan males observing 'trarr's" fat intake and the risk of prostate

cancer found “[c]ompared'with the lowest quartile of total trans-fatty acid consumption, the higher
quartiles gave odds ratios (ORs) equal to 1.58,” meaning those in the highest quartile are 58% more
likely, fo contract. prostate cancer than those in the lowest 2

.51, A 600-person study found an 86 percent greater risk of colorectal cancer in the highest -

Z) Sean W. P: Koppe et al., Trans fat feeding results in hzgher serum aIamne ammotransferase and
increased insulin resistance compared with a standard murine hlgh -fat diet, 297° AM. J. PHYSIOL.
GASTROINTEST LIVER PHYSIOL. 378 (2009)..

24 Id

1% Jorge Salmeron et al | Dietary Fat Intake and Risk of y§) ype 2 Dzabetes in Women, 73 'AM.J. CLINICAL

NUTRITION 1019, 1023 (2001).

26 Véronique Chajés et al. , Association between Serumi Trans-Monounsaturated Fatty Acids and Breast 1
Cancer Risk in the E3N- EPIC Study: 167 AM. J. EPIDEMIOLOGY 1312, 1316 (2008).

27 Jorge Chavarro et al., A Prospective Study of Blood Trans Fatty Acid Levels and Risk of Prostate
Cancer., 47 PROC. AM. Assoc. CANCER RESEARCH95, 99 (2006).

2 Xin Liu et al, Trans-Fatty Acid Intake and Increased Risk of Advanced Prostate Cancer 1
Modification by RNASEL R462Q Variant, 28 CARCINOGENESIS 1232, 1232 (2007)

.8
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trans fat consumptlon quartlle

52. A2 910-person study found “trans-monounsaturated fatty acnds .. were dose-

|| dependently assomated with colorecta] cancer nsk,”}v’vhlch showed “the 1mportance of type of fat in the

etlology and preventnon of colorectal cancer.”°

E. ThePHOi in Coffee-mate Caused Alzhenmer s Dlsease and Cogmtlve Decline.
_ .53.v Trans fat causes Alzhelmer s dlsease and cognitive decline. |
_ 54, Ina study exammmg 815 Chlcago area seniors, researchers found ‘increased nisk of

incident Alzheimer disease among persons with high mtakes of tmns—unsaturated fats.”3!

55.  The study “observed a strong increased nsk of Alzheimer disease with consumption of
tfans-unsaturated fat. 32 l _ _‘ | '

56, Ina study of 1 486 women w1th type-2 dJabetes researchels fuund “[h]lgher mtakes of .
. . trans fat since midlife . . were [] highly associated .\Mﬁx;worse-cogmtlve decline . . s

57.  The study cautioned “[dlietary fat intake can alter glucose and lipid metabolism and is
related to cardiovascular diseese risk in individuals with type 2 diabetes. Because insulin, cholesterol,
and vascular disease all appear to play impoitant roles in brain aging and cognitive impa.irments,
'dietzu'y fat modification may :,be a particularly effectiye strategy for preventing cognitive decline,
especially. in individuals with djabetes;l”34 (citations omitted). L _

58.  Artificial trans fat also damages the brains of those who consume it. A study conducted

by UCSD_SchooI of Medicine of 1,018 men, mostly. younger.men, found trans fat consumption to be . |-

2 1.C. Vinikoor et al., Consumption.of Trans-Fatty Acid and its Assocratzon with Colorectal -
Adenomas, 168 AM. J. EPIDEMIOLOGY 289, 294-(2008).. '

30 Evropi Theodoratou et al:, Dietary Fatty Acids: and’ Colorectal Cancer A Case-Control Study, 166 '
AM J. EPIDEMIOLOGY 181 (2007)

INEUROL. 194, 198-99 (2003).
32 Id

3 Elizabeth E. Devore et al., Dietary Fat Intake and Cognmve Declme in Women wzth Type 2 Diabetes,
32 DIABETES CARE 635 (2009)

34 Id

31 Martha Clare Morris et al, , Dietary Fats and' the stk of Inc1dent Alzheimer Dzsease 60 ARCH.‘ :
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strongly correlated with 'impaired:'memory.” "Ihe_.guthor‘s of the Study,. appearing m Circulation, the
American Heart Association’s p_eer-reyiewed journal, eonelnde that “Greater d’i’FA [dietary trans fatty
acid] was signiﬁeantly asso'Ciated with worse word 'mernory in adults aged. 20-45 years, often critical
years for career building” | |

59. Performmg a word memory test, each addltlonal gram per day of trans fat consumed was
associated with 0.76 fewer words correctly recalled The authors suggest trans fat’s well- estabhshed
| pro- -oxidant effect and its damage to cell energy processes 1s the pathway by which trans fat
consumption damages memory ability. The young men thh the highest trans fat consumption scored
12 fewer recalled words on the 104-word test'.3.6 |

“F. The PHO in Coffee-mate Caused Orga'n:bamage. A

60. Artificial trans fat molecules are readily 'inoorporated into -blood and organ cells in place' a
of natural fat molecules, which damages vital organs, mcludmg the heart brain, and reproductlve system
Further changing the chermcal composition of cells mduces systemlc inflammation, ‘where the i 1mmune
system fails to recognize such cells as native to the body and becomes persrstently overactlve? leading to
further organ damage.?’ | |

G. PHO Use is Unlawful in California, the' United States, and.European Naﬁons.

61. New York City banned trans fat in restaurants.in 2006. Similar lawsexist in Philadelphia;

33 Golomb; B. et al., Trans Fat Consumption is Adversely Ltnked o Memory in Workmg-Age Adults,

|| CIRCULATION. 130:A15572 (2014):

3% 14,
37 See:.

Lopez-Garcia et al., Consumptton of Trans Fat is Related to Plasma Markers of Inﬂammatzon and |
Endothélial Dysfunctton 135 J'NUTR.. 562 66:(2005); - . ,

Baer et al., Dietary fatty acids affect plasma. markers of inflammation in heaIthy men fed controIIed.
diets; a randomzzed crossover. study, 79 AM.J. CLIN. NUTR. 969-73(2004); . *

FMozaffanan & Clarke, Quantttatwe effects on cardzovascular risk factors and coronary heart disease
risk of replacing partially hydrogenated vegetable oils wzth othier fats and ozls 63 EURO J: CLIN. NUTR.
$22-33 (2009); :

Mozaffarian et al., Trans Fatty acids and systemtc mﬂammatton in heart fazlure 80 AM J. CLIN NUTR.
1521-25 (2004).
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Baltimore; Stamford Connecncut and Montgomery County, Maryland

62. - A 2004 Damsh law. restncted all foods to fewer than 2 percent of calories from artificial
trans fat, a test that Coffee-matevdld not meet dunng the class peniod.

l 63.  Nestle’s home 'count_ry, Switzerland, made the same restriction in 20083 ‘

64. A study of Denmark’s 2004 trans fat ban concluded it “did not ‘appreciably affect tne
quality, cost or availability of food” and dld not have “any noticeable effect for the:con;';urners.”39

65.  These laws were all motivated by the strong evidence trans fat is dangerous, showing there |
was not a scientific consensus during the class period that PHO was a safe food additive |

66. On June 17, 2015 the FDA released ‘a declaratory order. whxch it called its Final '
Determination Regardmg Partrally Hydrogenated Oils, fmdmg that “PHOs are not GRAS for any use in
thuman food.” 80 Fed. Reg. 34650, 34651 (June 17, 201 5);( ‘Final Deterrrunanon”) -

67. The FDA’s. Ftnal De'terrnination- noted that “if there are data and information that
de'monstrates to a reasonable certainty that no harm will result from a speciﬁc use vof a PHO 1n food,
that information could_ be sixbmitted as part of a food additive petition to FDA seekrng issuance of a
regulation to prescribe conditions under which the additiye may be safely | used in food.;’ Final
Determination at 34664. |

| . 68: . OnlJune 11, 2015 and March 7, 2017, th'e:Grocery Manufa(:t_urers Association (“GMA”) -
submitted such a food additive petition and then an amen'ded petitition seeking approyal to use partially J
hydrogenated oil. in'f‘ap.proximately :60‘ food categories,”'inc]uding 'coffee. creamers. On May 21, 2018,
the FDA denied the amended GMA petition, and stated it coneidered the ﬁrst one _aBandoned. In doing .
so, the FDA rejected the GMA’s argument for a “non-linear dose response” model and noted that “the
vast majonty of smen‘uﬁc studies have been consrstent in their concluswns that trans. fat consumptlon

has a progresswe and lmear adverse effect on blood hplds and CHD nsk ? Demal of Food Addmve |
| Petition, 83 Fed. Reg 23382, 23390 (May 21, 2018).

38 Andrew Collier, Deadly Fats: Why Are We stzII Eatmg Them? The Independent (UK) June 10
2008.

39 Mozaffanian, 354 NEW ENG. J MED. at 1610 see also Steen, Stender, High Levels of Industnally
Produced Trans Fat in Popular Fast Food, 354 NEW ENG. J. MED. 1650, 1652 (2006) '
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V.. PLAINT IFF’S PURCHASES OF COFFEE—MATE
- 69. Plarntlff Mark Beasley purchased Coffee-mate dunng the Class Period approximately
once per month. These purchases mcluded both the hqurd and powder versrons of Coffee-mate
70.  The most frequent locations of Mr. Beasley s purchases of Coffee mate were at the
Foods Co located at 345 Wllllams Ave San Francisco, CA 94124 and Lucky located at 1322 El
Camino Real, San Bruno, CA 94066
71, Plaintiff first drscovered Defendants’ unlawful acts descnbed herein’in January 2017,

when he learned that Coffee-mate contained an unsafe food addltlve for years and was fraudulently

| marketed.

72. Plaintiff, in th'e exercise of reasonable‘d.illgence;.could not have discovered earlier 4;-
Defendants’ fraudulent and'unlawftﬂ acts. Plaintiff isnot'a nutritlonist;:food expert, or food scientist,
but rather a lay consumer-who did not have the specialized human nutrition knowledge of Defendants,
nor is Plaintiff, like Defendants, charged with compliance with state and federal food safety laws.

73.  Plaintiff relied on Nestle’s “0g TRANS FAT’" claim as a substantia.l factor in some of
his piirchases of Coffee-mate. ‘ | -
COFFEE-MATE’S “0 TRANS FA

VI T? CLAIM WAS FALSE, MISLEADING

AND AN UNLAWFUL NUTRIENT CONTENT CLAIM

74, During much of the Class Period, Coffee—mate was made w1th PHO yet contained the

| deceptive. health and wellness claim “0g Trans Fat” prommently drsplayed on the front of the bottle. It' '

|| also at times made this unlawful nutrient content clarm on the back of the product “IT’S GOOD TO -_ .

KNOW: Og TRANS FAT/SERV LACTOSE-FREE GLUTEN—FRE 7
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75. ThlS language was part of an mtentlonal long-term campalgn to deceptlvely market
Coffee-mate as healthful and free of trans fat.

76.  Nestle’s conduct 1s especxally egreglous because milk, cream soy mulk, almond milk,
and competing crearner brandS'like.Intemational Deli ght_-, are and were free of PHO and do not pose the_
serious health consequences associated with Coffee-mate

770 “0g Trans Fat” and “IT’S GOOD TO KNOW 0g TRANS FAT/SERV LACTOSE-FREE"
GLUTEN-FREE” are unauthonzed nutnent content clarms
VII. COFF EE-MATE UNNECESSARILY CONTAINED PHO AND TRANS FAT.

78. Nestle’s use of PHO in Coffee-mate was always unnecessary There are several safe -

substrtutes for PHO and artlﬁcral trans fat. Indeed, Nestle now uses soybean and/or canola oil,” nelther |

of which contain trans fat, as a substltute for PHO in the current formulatlon :

'79:" " Coffee-mate was made with PHO even as competmg creamer products did not engage 1n 1R
thls unfair and unlawful conduct. During the class penod, brands of coffee creamer without PHO
included International Delight, Nature’s First Natural Da_iry Creamer, Silk For Coffee Soy Beverage,
and Baﬂey s Coffee Creamer. | |

VIIL NESTLE HAS A PATTERN AND PRACI‘ ICE OF ENGAGING IN

OPPRESSIVE CONDUCI‘ TOWARD CONSUMERS

80.  Nestle’s use of dangerous PHOs when it knows there are safe substltutes is part of a

pattem and practice of oppresswe and unlawful conduct toward consumers.-

14

_ CLASS ACTION COMPLAINT




wm e W N

O 0 NN D

10
11
12
13
14
15

16

17
18

194

20

21

22

23

24
25
26
27
28

Case '4:18-cv-07f}HSG DocUme_nt 1-3 Filed 11/2648° Page 19 of 39

A. - Nestle lees Pl omotlons to. the ngleaders in a Cnmmal Price lemg |
(,onsplracy , | | | | |

81. Nestle Canada and 1ts former executives were cnmmally charged by the Canada
Competmon Bureau.* The casé in the Ontario Supenor Court is- numbered 13-900003 94 000.

82.  Hershey, a competxtor gamed lmmumty asa whlstleblower under a Canadlan Immunity
Program in return for descnbmg in detail its cnmm‘al’pnc_e fixing consp_rracy wrth Nestle Canada.”!

83 ) Canadian vestigators- uncovered a pattern ~of criminal behavior Nestle Canada’s
lea_ding executives. - |

84.  Robert Leomdas former presrdent of Nestle Canada and one of the executlves named in .
the criminal investigation, frequently met with executlves from competing chocolate ﬁrms For.
| example, Leonidas met with a rival executive at restaurant Manolr Richelieu during the Confectlonerv
Manufacturers Association of:Canada annual meeting' held June 2-5, 2005. At this meeting he informed -‘
his nval “We are gomg to take a pnce increase and I want you to hear it from the top.” He also handed
the executlve an envelope whlch outlmed Nestle s planned price increase on chocolate in 2005, which’

after taking note of the rival executive shredded.*

because “it was better not to. be seen in his office” and handed the assistant an envelope which .
contained an unsigned, future-dated letter with mformatlon about another pnce increase.*
.86, . At another date, Leomdas sent emails to a rval executrve statmg ‘want to see you F eb -

7th 8am fo TALK.” On this date; the two met ata coffee shop and Leomdas explamed Nestle’s specrﬁc

0 See www. confectlonerynews com/Regulatlon Safety/Canada-pnce-ﬁxmg-woes Chocolate-tltans- ‘
settle-class-action-but-still-face- -criminal-charges (accessed October 22, 2018). - :

a1 See www. competmonbureau gc caleic/site/cb-bc. nsf/eng/03 569. html (accessed October 22 2018)

42 Information of Daniel Wilcock, The Commzssroner of Competmon v. Nestle Canada Inc. et al,
Ontario Supenor Court of Justlce (November 19, 2007).

# SId,
M
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N4

Jpncmg plans for Halloween and Easter chocolate _

87.  Nestle promoted Leomdas Leomdas was replaced as presrdent of Nestle Canada by
Sandra Martinez, also named m the cnmmal complamt In July 2007 she met" wrth another food
company’s executive at Auberge du Pommrer a restaurant featurmg ‘roasted leg of rabbit” and $1,500 -
wines, and |

suggested the cooperator s company raise its pnces ﬁrst n 2007 ‘as Nestle wanted to take a
-price increase in the third quarter The executive: cooperating with authorities told Martinez
he would follow on a prrce hike, but not lead, accordmg to the affidavit %

88.  Despite being cnmmally prosecuted for price fixing, and w1th knowledge of these
accusations, Defendant Nestle’s parent, Nestle S.A. gave promotions to both of the executives
Canadian authonties charged wrth runmng a criminal consprracy |

-89.  Specifically, Martmez was promoted to head of global chocolate and confectionery .

| business.*?

90. Leomdas was prOmoted to president and CEO for Nestle Prepared Foods and the Nestle
Baking group.*® B ' '.
l B. Nestle Lies tor.Wbme_n in Deve.lop‘ing' Countries, Using Saleswomen Dressed as.
Ntrrses, Telling' Them Nestle Powder Formula is Superior to -Mother’s Breast Milk. .
91.  Nestle for decades has. fraudulently promoted its infant formula as superior to breast

milk.® This has included having Nestle saleswomen dress up in nurse uniforms when they are not

45 Id

% Greg Saitz, Canadian investigation of industry drzzzles into United States New Jersey, Newark Star :
Ledger, Business  Sunday,  Page I, “Jan 28, 2008 . available at
www.labaton. com/en/about/press/upload/Sunday-Star—Ledger-Jan-20 2008—Fmal-versron pdf (accessed.

|| October 22, 2018). .

47 See https://www.nestle. com/stones/cassava—plant-tackle chrld-labour-women -empowerment (accessed
October 23, 2018).

48 See www. refngeratedfrozenfood com/artlcles/85280 leonrdas leads-nestle-prepared foods (accessed _
‘October 22,2018).

% For an early overview, see the report by the Englrsh non-proﬁt War on Want; “The Baby Killer: A |
IWar on Want investigation into.the promotion and sale of powdered baby milks in the Third World.”
(March 1974) avarlable at archrve babymrlkactlon org/pdfs/babykrller pdf (accessed October 22, 2018)

16 ]
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l actually nurses, to sell its powder formula product.*
92. These practrces led to mothers n developmg countnes abandonrng breast milk in favor

of formula in increasingly numbers the opposrte of the trend n the West

93.  Nestle’s contrnurng behavror in promotrng its powdered infant formula over breast milk
has inspired long-running. global boycotts |
94, In 201 1,a group of NGOs n Laos mcludrng Save the Children and Oxfam rssued ajoint

open letter about Nestle s cruel and oppressrve behavror summed up with this Jornt conclusron. “Your

marketmg of formula milk strll jeopardrzes the health of mfants and children in Laos

95, They charged Nestle with corruptmg many doctors in that very poor country52 by
“visiting hospitals and provrdmg mcentlves such as grfts and trips, to doctors-and nurses, to promote
formula usage. They further wnte that “In poor natrons formula-fed mfants are Sfour to six times.more
likely to die of infectious dzsease than breasJed babies” (emphasrs added).’ |

96. The 2011 open; letter also notes that that Nestle’s “[a]dvemsmg 1S promotmg unscrentrﬁc

and unsubstantiated claims that formula i increases mtel'lrgence and enhancesrmmumty. This creates a
situation where family incorne is being spent un'necessarily on formlulav for infants and young children,
keeping households poor.” ,

|. 97. - A Nestle cor.n'pany' was named in a 2013 report‘by Save the Children which found that |
healthcare professionals in- poor countries were being targeted and exploi_ted by infant formula
_companie'_s,,to push.their products as superior.lto‘breast milk* .. .

' 98.  The deceptively named ““Nestle Nutrition" Instrtute is also continuing to organize

01d - -

St See  www. theguardran com/sustarnable-busmess/nestle-baby mrlk—scandal-food-mdustry-standards :
(accessed October 22, 2018). ‘ ‘ :

52 Per capita GDP in Laos was $1; 646 in 2013, compared to $53 042 in the United States.

53 See ©  www.irinnews. org/report/93040/1aos-ngos-ﬂay-nestl%C3%A9 s- mfant-formula—strategy
(accessed October 22, 2018).

4 See  www.theguardian. com/busmess/ZOl3/feb/24/food compames-ﬂout-baby mrlk-formula—code
(accessed October 22, 2018). .
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doctors meetings despite objectlons from the Govemment of Indra »33

99. A 2013 report by IBFAN found examples of Nestle usmg nnsleadmg labelmg in China,
Mexico, South Africa, Tanz,anl_a, Armema, Zimbabwe and the Republrc of Georgia to promote its infant
formula products.> _ | | ‘ | .

100. A 2018 report by the Changing _Market_s‘ Foundation analyzed over ‘70 Nestle baby
formula products in 40 countries and.found’.t'hat N&stle’“viola_ted the UN’s W‘orld Health Organization
(WHO) advertising codes. : | v - |

101.  The report further found that Nestle made claims on their products sold n various

Amencan and Asian countrles and in some European countnes whrch are prohrbrted in Europe by the

‘European Food Safety Authonty (ESFA) as not havmg sufﬁcrent sclentrﬁc evrdence ‘

102.  Further, Nestle offers contradlctory nutnnonal advrce n drfferent countrres 1gnormg its |
own nutrition advice with products of contradrctmg composmon

103. For example, some of Nestle’s ;1nfant-».n_nlks. sold in Brazil and Hong Kong advise A
(correctly) against giving sucrose'v(white table sugar) to infants, while selling t’orrn_ula in South Africa .
with sucrose. L ‘ -

104. The ESFA adr/ises'against the'addition'-of sucrose as “it can 'lead. to severe symptoms, |
mcludmg poor feeding, vomiting and overall- farlure to thnve in 'some 1nfants and “it may,'because'of
their greater sweetness, increase the preference for sweet tastes n mfants 31

. .105. A Nestle Hong Kong product exphcltly states 1o  sucrose has béen. added for baby’ s.
good growth” illustrating that Nestle knows of the health rxsks sucrose- presents to 1nfant health, yet
Nestle contradlcts its own advertlsmg clarms by choosmg to’ mclude sucrose in 1ts South Afnca‘j i

produc_ts.

55 See 1bfan org/hemz-nestle “abbott- breakmg-the rules—mrsleadmg—mothers (accessed October 22, 2018)
36 See www.ibfan. org/art/302 17 pdf (accessed October 22 201 8).

37 See EFSA Panel on Dietetic Products Nutrition and Allergles (NDA). "Scnentlﬁc Oplmon on the :
essential composition of infant and follow-on formulae." EFSA Journal 12.7 (2014) 3760.

5% See hitp: //changlngmarkets org/wp-content/uploads/ZOl8/02/BUSTING 'I'HE MYTH-OF- SCIENCE-
BASED-FORMULA pdf (accessed October 25, 2018) ~ o
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106. Nestle-’s nutritional advice is based on ‘.‘produc_t-'speciﬁc marketing purposes rather than
based on science” or even consrstency across markets ) | |

107.  In Hong Kong, Nestle products are marketed as healthier for not havmg ‘any added
vanilla flavor or flavorings for‘baby s good growth as ESPA advises agamst the addition of such
substances for they “put a burden on the 1nfant s metabollsm
| 108, Nutntron experts also advise agamst the consumptron of flavoring in mfancy as it may
contribute to the preference of sweet tastes later in life. .

l 109. Yet despite .knowmg. of the- nutntl,onal' scrence showing that the consumption of
flavoring by r'nfants.isi dangerous, Nestle includes flavorings such as ethyl vanillin and vanillin in their
Linfant products sold in China and South Africa ' . | '

C. Nestle Does Busmess With Cecoa Bean Compames That Use Child Slave Labor.

110.  Nestle has a lengthy history of knowrngly domg business with compames that use slave
labor and has shown no sign of stopping this practice. _ A A

111.  In 2005, Nestle was sued by Global Exchange and three individuals from Mali alleging
that Nestle trafficked them into Cote d’Ivoire as child slaves and forced them to work harvesting and
cultivating cocoa beans for Nestle chocolate o : _

112.  In 2018, Nestle was sued in a class actron a]legmg that Nestle omitted and failed to
disclose the child labor practlces 1t engages in to consumers who would' not have purchased the.
.'chocol'ate products had they had known about the child and sl aVe labor in the supply chain.

113. The 2018 complaint describ&s how Nestle represents -.itself as .socivally" and ethically(

res}ponsible its actions say otherwise- as they continue to’turn, a blind«eye to known human rights abuse's

and engage n busmess w1th companres that use the worst form of chrld labor. as recogmzed by the
Umted Natrons ‘the compulsory labor of traﬁlcked chrldren and the labor of chrldren 1nvolv1ng">

dangerous tools, transport of heavy loads, andexpos__ure to toxic substances, 1.e.,_hazardous work.

l 114. Ivory Coast’s ‘cocoa sector employed an estimated 1,203,473 child laborers ages 5 to '

%9 See http://changingmarkets. org/wp-content/uploads/ZOl8/02/BUST1NG-THE -MYTH-OF-SCIENCE-
BASED-FORMULA pdf (accessed October 25,2018). '
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17, of which 95.9 percent were; engaged n hazardous work in cocoa productlon Such work includes . |.

burning and clearmg ﬁelds wrth machetes spraymg pestrmdes using sharp tools to break open cocoa

4pods and carrying heavy loads of cocoa pods and water

115. A 2015 Farr Labor Assoc1at10n report found that chrldren younger than 15 continue to :
work at cocoa farms connected to Nestle “more than a decade after the food company promised to end ‘
the use of Chlld labor 1n its supply chain. These children were expected to work in hazardous conditions
and carry out dangerous tasks, including using machetes and transportmg heavy loads And the Fair
Labor Association found evrdence of forced labor with a young worker not recelvmg any salary for a
year S work ata farm ‘

116. Nestle’s defense for proﬁtmg off of chnld slave labor was to have a spokesperson claim

“no company sourcing cocoa from Ivory Coast can guarantee that it has completely removed the risk of ‘
child labour from its supply chain. 63

D. The FDA Wams Nestle Its Gerber Baby Foods Have “Unauthorized” and

_ | “Misleading” Label Claims and Websites. ,- . _

ll’_/. In October 2014 the FDA 1ssued a wammg letter to Nestle regarding its Gerber Good _
Start Gentle Infant F ormula products, statmg that Nestle’ “product label and [] website bear health»
claims that were not.authonzed by FDA” that its “labeling is misleading” and therefore the_product,ns -
misbranded. o | | | '

118.. Specifically, the FDA concluded that the product label ‘bears a.series of statements that :

taken together, characterize the relatronshrp of a nutnent to a disease or health related condition” -

because the label referred to the product as the “1% and‘ONLY Routine Formula TO RED_UCE THE |

61 See https //www dol gov/srtes/default/ﬂles/documents/rlab/reports/chlld-labor/CotedIvmre pdf (last

accessed October 25, 2018).

1162 See http://www.fairlabor. org/report/2014 assessments-nestl%C3%A9 cocoa-supply- charmvory-

coast (last accessed October 25 2018).

63 . See https://www.theguardian. com/global-development-professnona]s-network/2015/sep/02/ch11d-
labour-on-nestle-farms-chocolate-grants problems- contmue (last accessed October 25 2018).
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RISK OF DEVELOPING ALLERGIES ” Further the FDA noted that - the product label and .
website further assert that 100% whey partially’ hydrolyzed may reduce the nsk of. atoplc dermatrtrs

which constituted an unauthonzed health claim. ©

l 119. In February 2010, the FDA sent Nestle a wamrng letter regardrng rmslabehng of their

Gerber Graduates Fruit Puffs line of baby food Nestle vrolated multlple “regulatlons [which] do not -
allow the claim[s made by Nestle] for products specrﬁcally intended for chrldren ‘under two years of
age."’ : ‘ | | |
120. The FDA determined that the product label finclud_ed nutrient content claims such as
“good source of iron, zinc, and vitamin E for infants and toddlers” in violation of 21 CFR. § 101.54 )
which “does not allow such claims for foods intended specifically for infants and children under 2.7
Further, the letter noted that the label of Nestle’_s “"2“"1 Food Carrots” -product contained,‘like Coffee-

mate, unlawful nutrient content claims such as “As;;Hea]thy as. Fresh,” “Excel-lent'Source ... of

Vitamin A,” and “No Added Sugar
'E. In Addition to Infant Formula and Baby Food Nestle Also Targets Parents of Older
Chlldl en Wlth False ‘and Mrsleadmg Advertising on Its Dlabetes-mducmg Junk |
Foods. } _ ‘

121. -In February 2010, the FDA'.Sent another waming letter. to Nestle reprlmanding its
mislabeling of various Dryers ice cream products ‘~‘beca®e' the products’ Iabels bear a nutrient content
clarm but-do not meet the requrrements to. make the. clarm ‘

- 122.  In December 2009 the FDA sent'a warmng letter 10 Nestle. castrgatmg the company s

nmisbranding of Juicy Juice products “because the labels are mrsleadmg, as well as “[t]he labehng

found on [Nestle s] websrte [Wthh] makes an addltlonal unauthonzed nutnent content clarm, whxch
further rmsbrands the product - . | | o
123.  In December 2009 the FDA sent a wammg letter to Nestle whrch found that it was

advertising Boost Kid Essentlals Nutnitionally Complete Drink in a manner ‘that was “false or.

64 Available at

https://www. fda. gov/lcec1/enforcementact1ons/warmngletters/ucm423087 htm (last
accessed October 25, 201 8)
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misleading.”

124. In November 2006 the FDA sent a wammg letter to Nestle fmdmg Good Start Infant - "
Formula with Iron to be “adulterated ?

- IX DEFENDANTS’ PRACTICES ARE “UNFAIR” WITHIN THE MEANING OF

, THE CALIFORNIA UNFAIR COMPETITION LAW

125. Defendants practlces as described herem are unfarr” w1thm the meaning of the |
|Callfom1a Unfarr Competmon Law. because their conduct is 1mmoral unethlcal unscrupulous and
substantially 1 mjunous to consumers and the unhty of this conduct to Defendants does not outweigh the
gravity of the harm to Defendants victims. | |

126. Plaintiff’s claims for unfair busmess practlces are. mdependent of his claim for false

advertising. Even absent the unlawful and decepnve Og Trans Fat clarm, the sale of Coffee-mate-
violates the UCL and implied warranty of merchantablhty

127. In particular, while the unlawful sale of Coﬁ'ee-mate may have had some utlllty to
IDefendants in the form of profits, this utility was small and far outwelghed by the gravrty of the serious
health harm they inflicted on consumers.

128.: Defendants’ conduct injured competing »manufacturers and sellers of coffee creamer-and.
dalry cream that do not engage in their unfair behav10r especxally given their large market share, large

market power, and limited retail shelf space.

constitutional, statutory, or re'g'tilatory provrsmns 1nclud1ngthe ‘California Heal_th & Safety Code §
114377 and California Education Code § 49431.7. o )

130. efendants actlons also wolated publlc pollcy by. causing the Umted States and

‘Cahfomla to pay—wa Medlcare Medlcald, Affordable Care Act Exchange subs1d1es veterans health

programs, public employee and retiree health msurance—for treatment of trans fat-related illnesses.
‘131.  Further, the injury to consumers - from Defendants practices is substantial, not |

'outwelghed by benefits to consumers or competition,. and not an injury consumers themselves could :

reasonably have av01ded

132. The unfalmess of Defendant Nestle’s conduct 1s also 1llustrated by, inter alia: -
22 4 |

129, Moreover, Defendants’.. practrces wolated publlc policy as declared by . speclﬁc.t
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e Nestle’s largest competltor Intematlonal Delight, has long made its refngerated coffee creamers'
- without adding trans fat;

. "Many other sma]ler brands even cheaper store brands are also made without addmg trans fat;

e Peer-reviewed studies publlshed in scholarly pubhc health Jouma]s have repeatedly found that -
the removal of trans fat does not affect the price or availability of any food

e The State of California has made legislative ﬁndmgs that artlﬁc1al trans fat is a dangerous
hazard to pubhc health ' A ' -

; . The FDA has found the partlally hydrogenated orl used in Coﬁ“ee-mate to not be Generally .

4 Rewgmzed as Safe; ‘

e - Doctors’ associations l's.uch as the: American Heart Association,‘and_learned S'O'Cieties such as the |
National Academiés of Science, found that .'the‘addition.of trans’ fat to the .Afnericanl diet by
causing tens of thousands eXcess, deaths per year, and'.worked to publiciie these findings. Nestle
was well aware of these dangers, but 'choose bnot to follow its food industry peers in immediately | -_

removing trans fat from its products.

X. DEFENDANTS’ PRACTICES ARE “UNLAWFUL” WITHIN THE MEANING
OF THE CALIFORNIA UNFAIR COMPETITION LAW.

: 133‘ The PHO used in Coffee-mate appears nowhere on the FDA’s hst of the hundreds ofl
substances it con31ders GRAS 6.

134. PHO a]so falls to- meet the fundamental requlrement for GR.AS status—that the | _' |
substance is safe. In fact, the FDA has exphcrtly recogmzed that there is no safe level of artificial trans-
fat consumption. N . ' '

* Under the Food Addmves Amendment of 1958 ‘which amended the FDCA all food
addmves are unsafe unless they (1) fall thhm a specrﬁed exemptlon to the statute’s définition of food.
additive, or (2) their use is pursuant to FDA approval Because the PHO used i in Coffee-mate do’ not

meet elther of these exceptlons they are, and long have been unsafe and unlawful for use in food.

65 See 2'1':C.F.R §§ 181, 182,_ 184 énd,186.

23
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136. Defendants practlces as descnbed herein are “unlawful” wrthm the meanmg of the-

Cahfomra Unfair Competmon Law because PHO is not Genera]ly Recogmzed as Safe (GRAS).

Therefore, the PHO in Coffee-mate rendered it adulterated within - the meanmg of 21 US.C. §
342(2)(2)(C). | ‘

137. At no point duringv the class period was there a seientilic consensus PHO was safe.
Indeed, for more than two decades, the screnhﬁc consensus has been that it is unsafe

XI. RELIANCE 'AND INJURY

138. When purchasing Coffee-mate, Plaintiff was seeking a product made with safe and lawful
ingredients. . |

139. | Plaintiff lost money as a result of D'efen‘dants’. eonduct beeause he purchased preducts
that were detnnmental to his health and were unfalrly offered for sale in violation' of federal and
Caleomla law. Had Defendants not violated the law, Plamnﬁ' would not have- been able to purchase
Coffee-mate.

140.  Plaintiff suffered physical injury when he repeatedly consumed Coffee-mate, because

|| consuming artificial trans fat in any quantity, including theé quantity he actually consumed, inflames and

damages vital organs and increases the risk of heart disease, diabetes, cancer, and death.

141. Reasonable consumers. in California, including Plaintiff, expect food sold in grocery'
stores to-be fit for 'hu_man consunrption; not unlanul foods that-are adulterated under California and
federal law. Coffee-mate during the .class_ period was .not fit for human consumption and has a value of |
$0. R R |

142 Plaintiﬁ’ on at least one occasion, ‘would not have purchased Coffee?mate absent |
Defendants Og trans fat mlsrepresentatlon and never. would have purchased it had he. known it was
unlawful and adulterated - | . A | | |

143.  Plaintiff lost meney as a result of Defendants’ unlawful . behavior. Plaintiff altered his |

position to his detriment and suffered loss in an amount equal to .the amount he paid for Coffee-mate.

IXIL DELAYED DISCOVERY
" 144.  Plaintiff did not discover that Defendants behavror was unfmr and unlawful and

Nestle’s labeling was false, deceptive or misleading until January 2017, when he leamed that Coffee-
i 24 ' '
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mate contained, despite 1ts expl|c1t label clarm trans fat and that trans fat s harmful to human health in-

Il any quantrty because it causes heart drsease dlabetes and- cancer Until thls tnne he lacked the |

knowledge regardmg the facts of hrs clmms agamst Defendants

145. Plaintiff i1s a reasonably diligent. consumer who exercised reasonable diligence in his
purchase, use, and consumptron of Coﬁ‘ee-mate Nevertheless he would not have been able to discover
Defendants’ deceptive prac’aces-and lacked the ‘means to discover them gryen that, like nearly -all
consumers; he is not an- er(pertvon nutrition and does not typically r_'ead or,h‘av'e -ready access to scholarly :
journals such as The Journal of Nutrition,“,The European JOumal of Clinical 4‘Nut'rition,6.v7 and The New
England Journal of Medicine,.68 Wh'ere the scient_iﬁc evidence of artificial trans fat’s dangers has been
published. Furthermore, Nestle‘fs l‘aheling practices—vin pa.rti(:ular, representing for rn'any years that
Coffee-mate has “Og. trans fat”;actively impeded Plamtlﬁ’ s and Class members’ abilities to discover

the dangerous effects of Coffee-mate throughout the Class Penod

- XIII.  CLASS ACI‘ION ALLEGATIONS
146, Plaintiff brings this actron on behalf of hrmself and all others sumlarly situated (the.
“Class”), excluding Defendants ofﬁcers d1rectors and employees ‘and the Court, its officers and therr':
families. o
 147. The Class is~deﬁnedas follows:

All citizens of Cahfomla who purchased ‘in- Callfornla, on or after January 1, 2010
Coffee-mate products contammg partrally hydrogenated oil. :

Plaintiff also défines a the Og Trans Fat Claim. Subclass as follows
. All citizens of Cahfomla who purchased n Cahfomra, on or after. January 1, 2010,

With Myocardial Infarctzon 134 J. Nutr. 874, 874-79 (2004)

[°7 A. Tavani et al. Margarme intake-and risk of nonfatal acute myocardzal mfarctzon in Italian women,

51 Eur. J. Clin. Nutr. 30-32- (1997) (estimating a 50 percent greater risk of heart attack in women with
high consumption of . margarne, an assocratron “mdependent of body mass index, history of
hypertension and hyperhpldeml ") :

68 Mozaffarian, 354 New Eng J. Med. at 1611 (“10 t0 19 percent of CHD events n the United States
could be averted by reducmg the mtake of trans fat”) , : _

25
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Coffee-mate containing the nutnent content claim “Og Trans F at” and contammg partrally

hydrogenated oil.
148. . Questions ¢ of law and fact common to Plamtlff and the Cl ass mclude
a ‘Whether Defendants conduct was 1mmoral unethrcal unscrupulous or substantlally
injurious to consumers ' ‘ .
b. Whether the sllght utlllty Defendants realrze asa resu]t of their conduct outwelghs the
. gravity of the. harm the conduct causes to therr vrctlms
¢. Whether Defendants conduct violates publlc polrcy as declared by specrﬁc
constrtutronal statutory, or regulatory prowsrons
d. Whether the injury to consumers from Defendants practices 1s sub‘stantial"
. e. Whether the injury to ~consumers from Defendants practlces 1S - -one consumers
‘themselves could reasonably have avo1ded |
f Whether Coffee mate commumcated a rrus]eadmg health and wellness message and

14l

15
16
- 17

18
19

20
21
22
23
24
25

26 {l

27
28

- made an unauthonzed nutrient content clalm through its “Og Trans Fat” claim;

g. . Whether that message was matenal toa reasonable consumer;

1

149.

subjected to the same unlawful', unfalr, and deceptive c‘onduct when they purchased Coffee-mate and

Whether Defendants’ conduct constitutes v101atrons of Cahfomra s False Advertising

Law;

Whether members. of the Class are entitled to reStitution and, if so, the measure of

" restitution

Whether members of the Class ar_'efent‘itl_ed to prej'udgment« interest, and ‘how that -

interest is to be calculated,

- Whether members of the Class are entitled to a'ny‘ further relief,

The fair apportlonment of llabllrty among Defendants

suffered the same economic injury.

26
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B 150. Absent Defendants matenal deceptlons mlsstatements and omrss1ons and Defendants ?
unlawful sale dtstrlbutlon and marketmg of Coﬂ'ee-mate Plaintiff and other Class members would not
have purchased Coffee-mate.

151. The Class 1s suﬁ'lcrently numerous, as it lncludes thousands of individuals who"
purchased Coffee- mate throughout Cahfomra dunng the Class Penod | |

152. . Class representatlon 1S superior to other‘optrons for the resolution of the controyersy.
The relief sought for each Class member is small,"as little as two dollars for some Class members.
Absent the availability of clas,'s action procedures, itAWOuld.be infeasible for Class members to redress
the wrongs done to them. |

153.. Questlons of law and. fact common to the Class: predommate over any questions
affectmg only individual members | o R A

154. Class treatmient is appropnate under Ctv ‘Code § 382. Plamtlff Wlll 1f notlce 1S reqmred
confer with Defendants and seek to -present the Court w1th a sttptxlatton and ~proposed order. on the
details of a class notice plan. | |

' ‘CAUS:ES"OF ACTION

First Cause of Action
Unfair Competmon Law, Bus & Prof. Code §§ 17200 et seq.
l55. " In thls and every cause of action, Plamttff realleges and mcorporates by reference each .
and every. allegatlon contamed elsewhere In the Complamt asif fully set forth hereln ‘

Unfair Conduct .

- 156. The business practices and omissions of Defendants as alleged herein constitute “unfair” 1

substannally m]unous to consumers and the utlhty of its conduct 1f any, does not outwe1gh the grav1ty

"lof the harm to Defendants vrctlms

'_:: ' ‘157. Further, Defendants practices are unfair ‘because they vtolate publlc policy as declared -

by spec1ﬁc consututlonal statutory, or regulatory provtsnons mcludmg those embodled in the FDCA,

Caleorma Health and Safety Code and Callforma Educatlon Code

158.  Further,. Defendants practlces are unfair because the mjury to consumers from

27
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Defendants’ practices is sub'stantital not outweighed ‘hy 'b’eneﬁ‘ts to consumers ‘or competition,‘and not -

|| one consumers themselves could reasonably have avorded or should be obllgated to avoid.

159.  Plaintff also seeks an order for the dlsgorgement and restltutron of all revenue received
by Defendants’ from the sale of Coﬁ'ee-mate | |
Unlawful Conduct '

" 160. Defendants have made and dlstnbuted, m mterstate commerce and In thlS county,
products that contain unlawful food addmves Coffee-mate was placed mto interstate commerce by
Defendants. _ ' | 4 |

. 161. Defendants; conduct is “unlawful” 'b'ecau’selit violates the Federal' Food Drug, and
Cosmetic Act (“FDCA”), specrﬁcally, the- Food Add1t1ves Amendment of 1958 wh1ch deems a-food -
additive unsafe unless it has met two exceptrons nelther of which the PHO used in Coffee-mate has
met. 21 U.S.C. §§ 348, 342. |
| 162. Defendants’ conduct further vrolates The Cahfomra Sherman Food, Drug, and Cosmetic
Law (“Sherman Law”), Health & Safety Code § 110100 ‘which adopts -all FDA regulanons as state
regulations. Defendants conduct also vrolates the followmg sections of the Sherman Law

-8 11010 (adoptmg all FDA regulatrons as state regxlatlons)

L : . § 110398 (“It:is unlawful for any person to advertrse any food drug, device, or cosmetrc thatis |-

_ adulterated or mlsbranded ),
. The use. of art1ﬁc1al trans fat.in Coﬁ'ee mate thus constltutes a vrolatlon of the FDCA -
and the Sherman Law and, as such vrolated the' “unlawful prong” of the UCL.
164, Plamtrff suffered injury m fact and lost money or property as a 'result of Defendants’ e
unlawful acts: he was demed the beneﬁt of the bargam when he decided to purchase Coffee-mate over
F competmg products that are less expensrve and/or contam no amﬁc1al trans fat. ' “ |
165. ‘ AHad. Plamtrff been aware of Defendants unlawful tactrcs, he would not have purchased -

Coffee-mate.

166. Defendants’ unlawful acts allowed‘ them to‘sell more units of Coffee-mate than they

would’haveotherwise, and at a hlgher price, and higher margm ‘

28
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167. Plantiff. seeks an order for the drsgorgement and restitution of all revenue received by :
Defendants from the sale of Coffee mate A | |
Second Cause of Actlon
Breach of Implied Warranty of Merchantablhty
168. Defendants through their acts and omissions set forth herein, in the sale marketing: and
promotion of Coffee-mate, made representations to Plamtrff and the Class that Coffee-mate-was safe to
consume. | | o | | |
169. Plaintiff and the Class bought Coffee-mate manufactured, advertised, and sold by~
Defendants, as descrlbed herein. ' | |
170. Defendants are’ merchants wnth respect to the goods of this kind. ‘which were sold to
Plaintiff and the Class, and there was.in the‘ sale to Plamtlff and other members of the Class an implied '.
warranty that those goods were merchantable | | ' |
171. Defendants breached that implied wan'anty, however in that Coffee mate was not fit for
its ordmary purpose and did .not conform with the representatlons on its labels, as set forth n detall
herein.
172.  As an actual and proximate result of»D'efendants’ conduct, Plaintiff and the Class did not
receive goods as impliedly. warranted by Defendants to be merchantable in that they did not conform to--
the promises and affirmations made on the contamer or label of the goods. |
. 173. . Plaintiff. and Class have sustamed damages asa proxrmate result of the foregomg breach
of implied warranty in the amount of Coffee-mate S purchase pn,ce.
Third Cause of ‘Action -
Unfalr Competltlon Law
‘ Bus & Prof Code §§ 17200 et seq.
| B (erlted to the “0g Trans Fat” Subclass) '
Unlawful Conduct |
| 174. Defendants have made and dlstnbuted in: ‘interstate commerce’ and in this county "
products that make false or rmsleadmg statements of fact regardmg their content Coffee-mate was

placed nto mterstate commerce by Defendants and sold throughout the country’ and throughout :
] 29
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California. »

175. The acts, omissions, nrisre’presentations, practices, and non;dis'closur'es'of Defendants as
alleged herein constitute “unlawful” business.acts and practices in that Defendants’ conduct violates the |
California False Advertising Law, as alleged herein

176. Defendants conduct is further unlawful” because it wolates the Federal Food Drug

|| and Cosmetic Act (“FDCA”) specrfically, (a) 21 USC. § 343(a) wh1ch deems food misbranded when

‘the label contains a statement that is “false or misleadmg- in any particular and (b) 21 CF. R §
101.13(1)(3), which bars nutrient content claims voluntanly placed on the front of a product label that
are “false or misleading in any respect _ ‘ |
177.  Nestle further wolates the FDCA’s implementing regulation, 21 CFR: § 1.21, because
Coffee—mate packaging faﬂs to reveal material facts namely the dangers of PHO descnbed in detail
herein, “in hght of other representations namely the mrsleadmg “Og Trans Fat” front label cla.lm
178. Defendants’ conduct further vrolates -The California Sherman Food, _Drug,- and Cosmétic _
Law (“Sherman Law”), Heal'th‘& Safety Code § 110660, which deems food products “misbranded” if A
Itheir'labeling is “false or misleading in any particfular,"’ and Health & Safety~_Code'§ 110670, which "
bars nutrient content claims voluntarily placed on the front of a product label that fail to'Comply with
[the federal regulation for nutrient content claims (i.e., may not be false or rmsleading n any respect”). -
Defendants’ conduct also violates the followrng sections of the Sherman Law:
« §.110100 (adoptmg all FDA food labelmg regulations as state regulations) _ _ '
- 8§ 11029 (“In detemumng whether the labelmg or advertlsement of a food . 18- mrsleadmg,w |

Aall representations made or suggested ‘by statement word desrgn, devrce sound or any

combination of these shall be taken nto account The extent that the labelmg or advertlsmg fails
'to reveal facts concemmg the food . or consequences of customary use of the food shall
also be considered. ”); '

+§110390 (“Itis unlawful for any person to dlssemmate any false advemsement of any food
. An advertisement is false if1 1t 1s false or rmsleadmg in any particular.”); ‘
» § 110395 (“It is unlawful for any: person to manufacture, sell deliver, hold, or offer for sale any '

food . . . thatis falsely advertised”)
30
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» § 110398 ("It is unlawful'for any person to adyertise any’food,. dmg, 'deyice, or cosmetic that is
adulterated or mi'Sbrande’d..f’ ; | N 4

* § 110400 (“Itis unlanul ‘for any person to re‘ceive in commerce anyfood ... thatis falsely -
advertised or to deliver ‘or. proffer for delivery any such food....”); |

+ § 110670 (“Any food i is misbranded 1f 1ts labelmg does not conform vv1th the requlrements for
nutrient content or health cla1ms as set forth 1 m Section 403(r) (21 U S. C Sec 343(r)) of the_ |
federal act and the regulations adopted pursuant thereto.”); A

- § 110680 (“Any food is rmsbranded if its labehng or packagmg does not conform to the
’requrrements of Chapter 4 (commencmg with Sectron 110290).”),

- § 110705 (“Any food is misbranded if any. word statement, or other - 1nformatlon requ1red 1
pursuant to this part to appear on the label or labehng is not prommently placed upon the label or.
labeling and in terms as to render it likely to be read and understood by the ordinary mdmdual'
under customary condrtlons of purchase and use. ”) .

- § 110760 (“It 1s unlawful for any person to manufacture sell, deliver, hold, or offer for sale any -
food that is misbranded.”); S

* § 110765 (“Itis unlawful for any person to 'misbrand any.food ), and

§ 110770 (“It is unlawful for any person to recerve in commerce any food that is misbranded -

~or to deliver or proffer for dehvery any such food ”) |

- 179. . AlL of the challenged labe]mg statements made by Nestle thus constrtute wolanons of
the FDCA and the Sherman Law and, as such violated the “unlawful ‘prong of the UCL. - o

. 180. Defendants leveraged their deceptlon to mduce Plamtlff and members of the Subclass to
purchase products that were of lesser value and quality than advertlsed

‘ 1.8.1.A Plamtrﬁ' suffered mJury mn  fact and lost money or property as'a result of Defendants |

deceptive advertlsmg. he was dented the benefit of the bargam when he decrded-to purchase Coffee-

Irnate over competitor products that are not adulterated with artificial trans fat. _

182. Had Plaintiff been aware. of Defendants’ false and misleading advertising tactics, he .
would not have purchased Coffeeemate, and had Defend_ants not ~adverﬁsed and sold Coffee-mate ina -
fraudulent manner, he would have paid less for it.

| o S 31
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j183. Plamttff also seeks an. order for the restltutlon of all revenue recelved by Defendants :
from the sale of Coffee- mate whrch was acqurred through acts of unlawful unfalr or fraudulent
competmon

Fraudulent Conduct

184. ' Defendants leverag'ed. their dec.eption to induce Pl ajntiff and members of the Subclass to
purchase products that were of lesser value and quahty than advemsed |
| 185. Plaintff suffered mjury in fact and lost money or property as a result of Defendants
deceptive advertising: -he was ‘denied the beneﬁt of the bargam when rhe decided to purchase Coffee- -
mate over competitor products,- wh1ch are less ex_penSEVe or-contain no artiﬁcial trans fat. _ -

186. - The acts of Defendants as alleged herein 'constitute “fraudulent” ‘business .acts and "
practices in that Defendants conduct has a lrkelrhood capaaty or tendency to decerve Plamtrff the |-
Subclass, and the general public.

187. Plaintiff further seeks an order’ for the restltutron of all revenue recerved by Defendants

I from the sale of Coffee—mate contalmng artlflmal trans fat and the false “Og Trans Fat” nutrient content

|-

claim.
Unfair Conduct . A
188. - Defendants. leveraged their deception to induce Plaintiff and members of the Subelass to.
purchase products that were of lesser value and quality than advertrsed » _ |
- .. 189. . Plaintiff. suffered injury in fact and.lost money or property. as a. res.ult of D_efendants’
deceptive adslerﬁslng: he was denled the beneﬁtlof‘_ the bargajn when he decided to purchase.Coffee-

‘mate over competitor products "which are less. eXpensive' and/o'r contain no artificial trans fat

190. Had Plamtlff been aware of Defendants false and mrsleadmg advertlsmg tactrcs he. 3

4would not have purchased Coﬁ'ee—mate and had Defendants not advernsed them mna fraudulent manner, . |
Plaintiff would have paid less for them. .

191 The acts, omissions, rmsrepresentatlons practlces and non-dlsclosures of Defendants as’

alleged herein constitute -unfar busmess acts and practlces because Defendants conduct is:
a immoral, unethical, unscrupulous, and offends publrc policy;
' 32
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b, the gravity of Defendants’ conduct outweighs any conceivable benefit of such conduct,
and ‘ ' ' ’
C. the injury to consumers caused by Def_endants’ conduct is substantial, not outweighed by

any countervailing .-beneﬁts to consurners }or‘ competition, and not -one that consumers
themselves could reasonably have avorded |

192. Plantiff seeks an order for the resntutlon of all revenue recelved by Defendants from the
sale.of Coffee—mate which were acqmred through acts of unlawful unfair, or fraudulent competition.

- Fourth Cause of Actlon '.
'Califomia Fals'e'Advertising Law,
‘ Bus & Prof. Code. §§ 17500 et seq.
(lelted to the “Og Trans Fat” Clalm Subclass).

193. In violation of Bus & Prof. Code §§ 17500 et seq., the advernsements , labeling, policies,
acts, and practices descnbed herem ‘were de51gned to, and did, result in the purchase and use of Coffee-
mate w1thout the knowledge that they contalned harmful amounts of toxic artrﬁcxal trans fat.

194. Defendants knew and reasonably should’ have known that the labels on Coffee—mate were |
untrue and misleading. | _ _

195.  As.a result, Plain_t-iff,' the Subclass, and:’the general public are entitled' to equitable relief,
restitution, and an order for the dingrgement of thefunds by which ‘Defendants were unjustl_y enriched.

_Fifth Cause of Action .

" Breach of Expr ess Warranty
(Against Nestle Only, Limited to the “0g Trans Fat” Subclass)
| 196. Nestle made wrltten representatlons to the publlc mcludmg Plamtlﬁ‘ W1th 1ts front label ‘
“Og Trans Fat clarm ’ - _ . _ o '
197. ., Tllnese prormses and related pronnses prmted on the label became part of the basis of the
bargain between the parties and thus constxtuted an express warranty |

198. Tlﬂereon, Nestle sold the goods to Plaintiff and other consumers.
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199. However Nestle breached thls express warranty n that Coffee-mate does not. contam ‘

trans fat.
200. As a result of thlS breach Plamtrff and other consumers in fact did not receive goods as -

warranted by Nestle. - | |
201. As a proximate result of this breach of wananty by Nestle, Plaintiff and other consumers

have been damaged in an amount to be detemnned attnal.: |

XIV PRAYER FOR RELIEF

pubhc prays for Judgment against Defendants as follows
A An order conﬁmnng that this class action 1s properly mamtamable as a class action as

defined above, appointing Plaintiff and his undersrgned counsel to tepresent the Class,

- and requiring Defendants to bear the cost of class noti_ce;l ' |

B. An order reouiring Defendants to pay-resﬁtution to Plaintiff and class members so that :

they may b'e'restor'edthe money which 'Defendants acquired by means of any' unfair,

[/

| deceptive unconscionable fraudulent and negligent acts;
I .C. An award of pre-judgment and postqudgment 1nterest
An award of attorney fees and costs and
I . - -E. . -Such other and further rellef as thlS Court may deem Just, eqmtable or. proper
| | L xv NO JURY DEMAND

Plaintiff does not demand a trlal by jury.

|//
/!
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“Og Trans Fat” because 1t contamed partlally hydrogenated oil, wlnch necessanly contains artificial | -

WHEREFORE Plamtrff on behalf of hrmself all others srrmlarly srtuated and the general | -
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- THE ¥/ESTON FIRM

' GREGORY S. WESTON
' ANDREW C. HAMILTON

1405 Morena Blvd., Suite 201
San Diego, CA 92110

~ Telephone: ~ (619) 798-2006
Facsimile:  ((619) 3432789 -
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