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3ODLQWLII�*HRII�7KRPSVRQ��KHUHLQDIWHU�3ODLQWLII���LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHUV�

VLPLODUO\�VLWXDWHG��EULQJV�WKLV�DFWLRQ�DJDLQVW�'HIHQGDQWV�7KH�-��0��6PXFNHU�&RPSDQ\�DQG�7KH�

)ROJHU�&RIIHH�&RPSDQ\��FROOHFWLYHO\��³'HIHQGDQWV´��EDVHG�RQ�'HIHQGDQWV¶�IDOVH�DQG�GHFHSWLYH�

DGYHUWLVLQJ�DQG�ODEHOLQJ�RI�WKHLU�)ROJHUV�JURXQG�FRIIHH�SURGXFWV��3ODLQWLII�PDNHV�WKH�IROORZLQJ�

DOOHJDWLRQV�EDVHG�RQ�WKH�LQYHVWLJDWLRQ�RI�KLV�FRXQVHO�DQG�RQ�LQIRUPDWLRQ�DQG�EHOLHI��H[FHSW�DV�WR�

DOOHJDWLRQV�SHUWDLQLQJ�WR�3ODLQWLII�LQGLYLGXDOO\��ZKLFK�DUH�EDVHG�RQ�KLV�SHUVRQDO�NQRZOHGJH��

,1752'8&7,21�

��� 'HIHQGDQWV�KDYH�V\VWHPDWLFDOO\�RYHUVWDWHG�WKH�QXPEHU�RI�VHUYLQJV�RI�FRIIHH�WKDW�

FDQ�EH�PDGH�IURP�)ROJHUV�JURXQG�FRIIHH�SURGXFWV�LQ�RUGHU�WR�LQGXFH�FRQVXPHU�SXUFKDVHV�DQG�WR�

FKDUJH�FRQVXPHUV�PRUH�IRU�WKHVH�SURGXFWV���

��� 7KURXJKRXW�WKH�VWDWXWH�RI�OLPLWDWLRQV�SHULRG��'HIHQGDQWV�KDYH�VROG�WKH�)ROJHUV�

JURXQG�FRIIHH�SURGXFWV�WR�FRQVXPHUV�EDVHG�RQ�WKH�UHSUHVHQWDWLRQ�WKDW�WKH\�FRQWDLQ�HQRXJK�

JURXQG�FRIIHH�WR�PDNH�XS�WR�D�VSHFLILF�QXPEHU�RI�VHUYLQJV��e.g.��³0$.(6�83�72�������)/�2=�

&836´���+RZHYHU��E\�IROORZLQJ�'HIHQGDQWV¶�RZQ�SUHSDUDWLRQ�LQVWUXFWLRQV��WKH�)ROJHUV�JURXQG�
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FRIIHH�SURGXFWV�GR�QRW�FRQWDLQ�QHDUO\�HQRXJK�JURXQG�FRIIHH�WR�PDNH�WKH�QXPEHU�RI�VHUYLQJV�

UHSUHVHQWHG���

��� 3ODLQWLII�DQG�RWKHU�FRQVXPHUV�SXUFKDVHG�WKH�)ROJHUV�JURXQG�FRIIHH�SURGXFWV�

EHFDXVH�WKH\�UHDVRQDEO\�EHOLHYHG�±�EDVHG�RQ�'HIHQGDQWV¶�PLVUHSUHVHQWDWLRQV�±�WKDW�WKHVH�

SURGXFWV�FRQWDLQHG�HQRXJK�FRIIHH�WR�PDNH�WKH�VSHFLILHG�QXPEHU�RI�VHUYLQJV��+DG�3ODLQWLII�DQG�

RWKHU�FRQVXPHUV�NQRZQ�WKH�WUXWK��WKH\�ZRXOG�KDYH�SDLG�OHVV�IRU�WKHP��RU�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKHP�DW�DOO��$V�D�UHVXOW��3ODLQWLII�DQG�RWKHU�FRQVXPHUV�KDYH�EHHQ�GHFHLYHG�DQG�KDYH�

VXIIHUHG�HFRQRPLF�LQMXU\����

��� 3ODLQWLII�VHHNV�UHOLHI�LQ�WKLV�DFWLRQ�LQGLYLGXDOO\��DQG�RQ�EHKDOI�RI�DOO�RWKHU�VLPLODUO\�

VLWXDWHG�LQGLYLGXDOV�ZKR�SXUFKDVHG�'HIHQGDQWV¶�IDOVHO\�DQG�GHFHSWLYHO\�ODEHOHG�)ROJHUV�JURXQG�

FRIIHH�SURGXFWV�GXULQJ�WKH�VWDWXWH�RI�OLPLWDWLRQV�SHULRG��IRU�YLRODWLRQV�RI�WKH�0DJQXVRQ�0RVV�

:DUUDQW\�$FW�����8�6�&����������et seq���EUHDFK�RI�WKH�LPSOLHG�ZDUUDQW\�RI�PHUFKDQWDELOLW\��

FRPPRQ�ODZ�IUDXG��DQG�XQMXVW�HQULFKPHQW��

-85,6',&7,21�$1'�9(18(�

��� 7KLV�&RXUW�KDV�IHGHUDO�TXHVWLRQ�MXULVGLFWLRQ�RYHU�WKLV�FDVH�XQGHU����8�6�&����

�����H��DQG����8�6�&�����������$GGLWLRQDOO\��WKLV�&RXUW�KDV�MXULVGLFWLRQ�RYHU�WKLV�PDWWHU�SXUVXDQW�

WR�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI�������³&$)$´������8�6�&���������G������EHFDXVH�WKHUH�LV�DW�

OHDVW�PLQLPDO�GLYHUVLW\�RI�RQH�3ODLQWLII�DQG�'HIHQGDQW�WKDW�DUH�FLWL]HQV�RI�GLIIHUHQW�VWDWHV��WKHUH�

DUH�PRUH�WKDQ�����PHPEHUV�RI�WKH�FODVV�DQG�WKH�DJJUHJDWH�DPRXQW�LQ�FRQWURYHUV\�H[FHHGV�

������������H[FOXVLYH�RI�DWWRUQH\V¶�IHHV��LQWHUHVW��DQG�FRVWV����

��� )XUWKHUPRUH��MXULVGLFWLRQ�LV�SURSHU�LQ�WKLV�&RXUW�XQGHU�WKH�GRFWULQH�RI�SHQGHQW�

MXULVGLFWLRQ�IRU�WKH�RWKHU�7H[DV�FODLPV�SXUVXDQW�WR����8�6�&������������
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��� 9HQXH�LV�SURSHU�LQ�WKLV�'LVWULFW�SXUVXDQW�WR����8�6�&����������E��DQG��F���EHFDXVH��

�L��'HIHQGDQW�LV��DFWLYHO\�GRLQJ�EXVLQHVV�LQ�WKLV�6WDWH�DQG�VXEMHFW�WR�SHUVRQDO�MXULVGLFWLRQ�

WKURXJKRXW�WKH�6WDWH���LL��XSRQ�LQIRUPDWLRQ�DQG�EHOLHI��'HIHQGDQW�WUDQVDFWV�EXVLQHVV�LQ�WKH�6WDWH�

DQG�LQ�WKH�'LVWULFW�EHFDXVH�WKH\�KDYH�FRQWUDFWHG�ZLWK�UHVLGHQWV�RI�WKH�'LVWULFW�WKURXJK�WKHLU�VDOHV�

ZLWK�UHVLGHQWV�RI�WKH�'LVWULFW���LLL��3ODLQWLII�UHVLGHV�LQ�WKLV�'LVWULFW��DQG��LY��D�VXEVWDQWLDO�SDUW�RI�

WKH�HYHQWV�RU�RPLVVLRQV�JLYLQJ�ULVH�WR�WKH�FODLP�RFFXUUHG�LQ�WKLV�'LVWULFW��

3$57,(6�

��� 3ODLQWLII�*HRII�7KRPVRQ�LV�D�FLWL]HQ�RI�WKH�8QLWHG�6WDWHV�DQG�WKH�6WDWH�RI�7H[DV�

DQG�KH�FXUUHQWO\�UHVLGHV�LQ�/LEHUW\�&RXQW\���3ODLQWLII�SXUFKDVHV�)ROJHUV�JURXQG�FRIIHH�SURGXFWV�

�XVXDOO\�)ROJHUV�&ODVVLF�5RDVW��DSSUR[LPDWHO\�RQFH�HYHU\�WZR�ZHHNV�IURP�KLV�ORFDO�+�(�%��

:DOPDUW��DQG�%URRNVKLUHV�JURFHU\�VWRUHV���,Q�SXUFKDVLQJ�WKH�SURGXFWV��3ODLQWLII�VDZ�DQG�UHOLHG�RQ�

'HIHQGDQW¶V�UHSUHVHQWDWLRQV�PDGH�RQ�WKH�SDFNDJLQJ���)RU�H[DPSOH��3ODLQWLII�UHDVRQDEO\�EHOLHYHG�

WKDW�WKH������R]��)ROJHUV�&ODVVLF�5RDVW�FRQWDLQHG�HQRXJK�JURXQG�FRIIHH�WR�PDNH�����FXSV�RU�

VHUYLQJV�EHFDXVH�KH�VDZ�WKH�UHSUHVHQWDWLRQ�³0$.(6�83�72�������)/�2=�&836´�SURPLQHQWO\�

SULQWHG�RQ�WKH�IURQW�RI�WKH�FDQLVWHU���3ODLQWLII¶V�UHDVRQDEOH�EHOLHI�WKDW�WKH�SURGXFW�KH�SXUFKDVHG�

FRXOG�PDNH�WKH�UHSUHVHQWHG�QXPEHU�RI�VHUYLQJV�ZDV�DQ�LPSRUWDQW�IDFWRU�LQ�KLV�GHFLVLRQ�WR�

SXUFKDVH�WKH�SURGXFW���3ODLQWLII�ZRXOG�KDYH�SDLG�VLJQLILFDQWO\�OHVV�IRU�WKH�SURGXFW�KDG�KH�NQRZQ�

WKDW�WKH�SURGXFW�GLG�QRW�FRQWDLQ�HQRXJK�JURXQG�FRIIHH�WR�PDNH�WKH�UHSUHVHQWHG�QXPEHU�RI�

VHUYLQJV�RI�FRIIHH��7KHUHIRUH��3ODLQWLII�VXIIHUHG�LQMXU\�LQ�IDFW�DQG�ORVW�PRQH\�DV�D�UHVXOW�RI�

'HIHQGDQWV¶�PLVOHDGLQJ��IDOVH��XQIDLU��DQG�GHFHSWLYH�SUDFWLFHV��DV�GHVFULEHG�KHUHLQ��

��� 3ODLQWLII�ODFNV�SHUVRQDO�NQRZOHGJH�DV�WR�'HIHQGDQWV¶�VSHFLILF�EXVLQHVV�SUDFWLFHV��

&RQVHTXHQWO\��3ODLQWLII�EHOLHYHV�WKDW�VRPH�)ROJHUV�JURXQG�FRIIHH�SURGXFWV�PD\�FRQWDLQ�HQRXJK�

FRIIHH�WR�PDNH�WKH�UHSUHVHQWHG�QXPEHU�RI�VHUYLQJV��)RU�H[DPSOH��EHFDXVH�)ROJHUV�PDNHV�YDULRXV�
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GLIIHUHQW�W\SHV�RI�JURXQG�FRIIHH�SURGXFWV�DQG�VHOOV�WKHP�LQ�YDULRXV�VL]HV��DQG�EHFDXVH�QHZ�

)ROJHUV�JURXQG�FRIIHH�SURGXFWV�PD\�EH�GHYHORSHG�DQG�VROG��3ODLQWLII�PD\�DJDLQ�SXUFKDVH�D�

)ROJHUV�JURXQG�FRIIHH�SURGXFW�ZLWK�D�ODEHO�WKDW�LV�PLVOHDGLQJ�ZLWK�UHVSHFW�WR�WKH�QXPEHU�RI�

VHUYLQJV�RI�FRIIHH�WKDW�FDQ�EH�PDGH�ZLWK�WKH�SURGXFW��0RUHRYHU��&ODVV�PHPEHUV�ZLOO�FRQWLQXH�WR�

SXUFKDVH�WKH�)ROJHUV�JURXQG�FRIIHH�SURGXFWV��XQZLWWLQJO\�EHOLHYLQJ�WKDW�WKH\�FRQWDLQ�HQRXJK�

FRIIHH�WR�PDNH�WKH�UHSUHVHQWHG�QXPEHU�RI�VHUYLQJV��

���� 3ODLQWLII�DQG�&ODVV�PHPEHUV�DUH�DOVR�VXVFHSWLEOH�WR�UHRFFXUULQJ�KDUP�LQ�WKDW�WKH\�

GHVLUH�WR�FRQWLQXH�WR�SXUFKDVH�WKH�)ROJHUV�JURXQG�FRIIHH�SURGXFWV�EXW�FDQQRW�EH�FHUWDLQ�

'HIHQGDQWV�KDYH�FRUUHFWHG�WKHLU�GHFHSWLYH�DQG�IDOVH�DGYHUWLVLQJ�VFKHPH��,QGHHG��3ODLQWLII�

UHJXODUO\�VKRSV�DW�VWRUHV�ZKHUH�WKH�)ROJHUV�JURXQG�FRIIHH�SURGXFWV�DUH�VROG��DQG�ZRXOG�OLNH�WR�

FRQWLQXH�SXUFKDVLQJ�WKH�)ROJHUV�JURXQG�FRIIHH�SURGXFWV�EHFDXVH�KH�OLNHV�WKH�WDVWH��+RZHYHU��KH�

FXUUHQWO\�FDQQRW�WUXVW�WKDW�'HIHQGDQWV�ZLOO�ODEHO�DQG�RU�DGYHUWLVH�WKH�)ROJHUV�JURXQG�FRIIHH�

SURGXFWV�KH�SXUFKDVHG�LQ�WKH�SDVW�WUXWKIXOO\�DQG�LQ�FRPSOLDQFH�ZLWK�DSSOLFDEOH�ODZ��

���� 7KH�-��0��6PXFNHU�&RPSDQ\�LV�D�FRUSRUDWLRQ�RUJDQL]HG�DQG�H[LVWLQJ�XQGHU�WKH�

ODZV�RI�WKH�VWDWH�RI�2KLR��ZLWK�LWV�KHDGTXDUWHUV�DQG�SULQFLSDO�SODFH�RI�EXVLQHVV�DW�2QH�6WUDZEHUU\�

/DQH��2UUYLOOH��2+��������7KH�-��0��6PXFNHU�&RPSDQ\�LV�RQH�RI�WKH�ZRUOG¶V�ELJJHVW�SDFNDJHG�

JRRGV�FRPSDQLHV�DQG�LW�RZQV�WKH�)ROJHUV�EUDQG��7KH�-�0��6PXFNHU�&RPSDQ\�GRHV�QRW�PDLQWDLQ�

D�UHJLVWHUHG�DJHQW�LQ�7H[DV��

���� 7KH�)ROJHU�&RIIHH�&RPSDQ\��³)ROJHUV´��LV�D�FRUSRUDWLRQ�RUJDQL]HG�DQG�H[LVWLQJ�

XQGHU�WKH�ODZV�RI�WKH�VWDWH�RI�2KLR��ZLWK�LWV�KHDGTXDUWHUV�DQG�SULQFLSDO�SODFH�RI�EXVLQHVV�DW�2QH�

6WUDZEHUU\�/DQH��2UUYLOOH��2+��������7KH�)ROJHU�&RIIHH�&RPSDQ\�GRHV�QRW�PDLQWDLQ�D�

UHJLVWHUHG�DJHQW�LQ�7H[DV��%HJLQQLQJ�DV�-�$��)ROJHU�	�&R��LQ�6DQ�)UDQFLVFR�LQ�WKH�����V��)ROJHUV�

FRIIHH�KDV�EHFRPH�XELTXLWRXV�LQ�$PHULFDQ�VXSHUPDUNHWV��7KH�����V�)ROJHUV¶�VORJDQ�³7KH�EHVW�
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SDUW�RI�ZDNLQJ�XS�LV�)ROJHUV�LQ�\RXU�FXS´�DQG�WKH�MLQJOH�PDGH�WKH�EUDQG�UHFRJQL]DEOH�LQ�

KRXVHKROGV�DFURVV�WKH�FRXQWU\��6LQFH�WKH�HDUO\�����V��LW�KDV�EHHQ�WKH�ODUJHVW�VHOOLQJ�JURXQG�

FRIIHH�LQ�WKH�8QLWHG�6WDWHV��)ROJHUV�RIIHUV�D�ZLGH�UDQJH�RI�SURGXFWV�WR�FXVWRPHUV��LQ�YDULRXV�

VL]HV��IODYRUV��URDVWV��VWUHQJWK�RI�FRIIHH��DQG�PHWKRGV�RI�SUHSDUDWLRQ��)ROJHUV�JHQHUDWHV�PLOOLRQV�

RI�GROODUV�LQ�VDOHV�HDFK�\HDU��D�VLJQLILFDQW�SRUWLRQ�RI�ZKLFK�LV�GHULYHG�IURP�VDOHV�RI�WKH�3URGXFWV�

LQ�7H[DV��,Q�������)ROJHUV�ZDV�DFTXLUHG�E\�7KH�-��0��6PXFNHU�&RPSDQ\�IURP�3URFWHU�	�

*DPEOH�IRU�D�UHSRUWHG����ELOOLRQ���

)$&78$/�$//(*$7,216�

���� 7KH�SURGXFWV�DW�LVVXH�LQ�WKLV�FDVH�FRQVLVW�RI�DOO�YDULHWLHV�DQG�VL]HV�RI�)ROJHUV�

JURXQG�FRIIHH�FDQLVWHUV��KHUHLQDIWHU�FROOHFWLYHO\�UHIHUUHG�WR�DV�WKH�³3URGXFWV´����

���� 7KH� 3URGXFWV� DUH� VROG� DFURVV� WKH� 8QLWHG� 6WDWHV� WKURXJK� WKLUG� SDUW\� UHWDLOHUV�

LQFOXGLQJ�JURFHU\�FKDLQV�DQG�ODUJH�UHWDLO�RXWOHWV���

���� 2Q�WKH�IURQW�ODEHO�RI�HDFK�3URGXFW��'HIHQGDQWV�UHSUHVHQW�WKH�QXPEHU�RI�VHUYLQJV�RI�

FRIIHH�WKDW�FDQ�EH�PDGH�IURP�WKH�3URGXFW���H�J���³0$.(6�83�72�������)/�2=�&836�´���

���� $Q�H[DPSOH�RI�WKH�3URGXFWV¶�ODEHOOLQJ�LV�GHSLFWHG�EHORZ��

�
��6XFK�3URGXFWV�LQFOXGH�EXW�DUH�QRW�OLPLWHG�WR������&DII�������R]��������R]���������&RORPELDQ�
������R]��������R]����%ODFN�6LON�������R]��������R]����%ODFN�6LON�'HFDI�������R]��������R]����
%UD]LOLDQ�%OHQG�������R]��������R]����%UHDNIDVW�%OHQG�������R]��������R]���&ODVVLF�'HFDI�������R]���
�����R]��������R]��������R]����&ODVVLF�5RDVW�������R]�������R]��������R]��������R]������R]������R]����
&RIIHH+RXVH�%OHQG�������R]��������R]����&RXQWU\�5RDVW�������R]��������R]����)UHQFK�5RDVW�������
R]��������R]����*RXUPHW�6XSUHPH�������R]��������R]����+RXVH�%OHQG�������R]��������R]����6LPSO\�
6PRRWK�������R]������R]��������R]��������R]����6LPSO\�6PRRWK�'HFDI�������R]������R]����DQG�
6SHFLDO�5RDVW�������R]��������R]����
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�

�
���� $OO�RI�WKH�3URGXFWV�EHDU�D�VLPLODU�UHSUHVHQWDWLRQ�RQ�WKH�IURQW�ODEHO��ZLWK�WKH�QXPEHU�

RI�UHSUHVHQWHG�VHUYLQJV�YDU\LQJ�EDVHG�RQ�WKH�VL]H�RI�WKH�3URGXFW���

���� 7KHVH�UHSUHVHQWDWLRQV��KRZHYHU��FRQVLVWHQWO\�RYHUVWDWH�WKH�QXPEHU�RI�VHUYLQJV�WKDW�

FDQ�EH�PDGH�SHU�FDQLVWHU�RI�3URGXFW��
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���� )RU�H[DPSOH��RQ�3ODLQWLII¶V������R]��)ROJHUV�&ODVVLF�5RDVW��WKH�3URGXFW¶V�ODEHO�VWDWHV�

WKDW�LW�³0$.(6�83�72�������)/�2=�&836�´��+RZHYHU��PDWKHPDWLFDOO\��WKH�FDQLVWHU�FDQQRW�PDNH�

PRUH�WKDQ�����FXSV��

���� 2Q� WKH� EDFN� RI� DOO� WKH� 3URGXFWV�� 'HIHQGDQWV� UHFRPPHQG� WKDW� FRQVXPHUV� XVH� ��

WDEOHVSRRQ�RI�JURXQG�FRIIHH�WR�PDNH���VHUYLQJ����IO��R]��FXS��RI�FRIIHH���

���� 2QH�WDEOHVSRRQ�RI�)ROJHUV�JURXQG�FRIIHH�ZHLJKV�DSSUR[LPDWHO\�����RXQFHV����

���� 8VLQJ� WKH� UHFRPPHQGHG� PHWKRG�� D� ����� RXQFH� FDQLVWHU� FRQWDLQV� RQO\� HQRXJK�

JURXQG�FRIIHH�WR�PDNH�DSSUR[LPDWHO\�����FXSV�RI�FRIIHH��������RXQFHV�������RXQFHV�SHU�VHUYLQJ� �

������VHUYLQJV��

���� 3XW�DQRWKHU�ZD\�� LW�ZRXOG� WDNH����RXQFHV�RI�)ROJHUV�JURXQG�FRIIHH� WR�PDNH� WKH�

SURPLVHG� ���� FXSV��ZKLFK� LV�PRUH� WKDQ� WKH� FDQLVWHU� FRQWDLQV�� ����� VHUYLQJV� [� ���� RXQFHV� SHU�

VHUYLQJ� ����RXQFHV��

���� ,Q�WKLV�H[DPSOH��WKH������RXQFH�)ROJHUV�&ODVVLF�5RDVW�3URGXFW�PDNHV�����IHZHU�

VHUYLQJV�WKDQ�LWV�ODEHO�SURPLVHV�������DFWXDO�VHUYLQJV�������SURPLVHG�VHUYLQJV
���� �����������

DFWXDO�RXQFHV������RXQFHV�QHHGHG�
���� ������

���� 8VLQJ�VLPLODU�FDOFXODWLRQV��WKH�3URGXFWV�GHOLYHU�DQ�DYHUDJH�RI�����IHZHU�VHUYLQJV�

WKDQ�UHSUHVHQWHG�DFURVV�D�UDQJH�RI�DSSUR[LPDWHO\����SURGXFWV��VHH�supra�Q�����

���� 3ODLQWLII� DQG� RWKHU� FRQVXPHUV� SXUFKDVHG� WKH� 3URGXFWV� UHO\LQJ� RQ� 'HIHQGDQWV¶�

VHUYLQJ�DPRXQW�UHSUHVHQWDWLRQV�RQ�WKH�3URGXFWV¶�SDFNDJLQJ���

���� 3ODLQWLII� DQG�RWKHU� FRQVXPHUV� UHDVRQDEO\� H[SHFW� WKDW�� LI� WKH\� IROORZ� WKH� VHUYLQJ�

LQVWUXFWLRQV�� WKH� 3URGXFWV� ZLOO� SURGXFH� WKH� QXPEHU� RI� VHUYLQJV� RI� FRIIHH� UHSUHVHQWHG� RQ� WKH�

3URGXFWV¶�SDFNDJLQJ��
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���� 3ODLQWLII¶V�DQG�FRQVXPHUV¶�UHDVRQDEOH�EHOLHI�WKDW�WKH�3URGXFWV�DUH�DEOH�WR�PDNH�XS�

WR�WKH�UHSUHVHQWHG�QXPEHU�RI�VHUYLQJV�RI�FRIIHH�ZDV�D�VLJQLILFDQW�IDFWRU�LQ�HDFK�RI�WKHLU�GHFLVLRQV�

WR�SXUFKDVH�WKH�3URGXFWV����

���� 3ODLQWLII�DQG�&ODVV�PHPEHUV�GLG�QRW�NQRZ��DQG�KDG�QR� UHDVRQ� WR�NQRZ�� WKDW� WKH�

3URGXFWV¶�ODEHOLQJ�YDVWO\�RYHUVWDWHV�WKH�QXPEHU�RI�VHUYLQJV�RI�FRIIHH�WKH\�DUH�DEOH�WR�PDNH��$W�WKH�

WLPH�RI�SXUFKDVH��D�UHDVRQDEOH�FRQVXPHU�GRHV�QRW�NQRZ�WKH�ZHLJKW�RI�D�WDEOHVSRRQ�RI�WKH�3URGXFWV�

DQG�FDQQRW�PHDVXUH�RU�FDOFXODWH�KRZ�PDQ\�VHUYLQJV�WKH�3URGXFWV�FDQ�PDNH��1RU�DUH�UHDVRQDEOH�

FRQVXPHUV�H[SHFWHG�WR�NHHS�WUDFN�RI�WKH�SUHFLVH�QXPEHU�RI�VHUYLQJV�RI�FRIIHH�WKH\�PDNH�RYHU�D�

SHULRG�RI�WLPH���

���� $V� WKH� HQWLWLHV� UHVSRQVLEOH� IRU� WKH� GHYHORSPHQW�� PDQXIDFWXULQJ�� SDFNDJLQJ��

DGYHUWLVLQJ��GLVWULEXWLRQ�DQG�VDOH�RI� WKH�3URGXFWV��'HIHQGDQWV�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�

HDFK�RI�WKH�3URGXFWV�IDOVHO\�DQG�GHFHSWLYHO\�RYHUVWDWHV�WKH�QXPEHU�RI�VHUYLQJV�RI�FRIIHH�WKDW�FDQ�

EH�PDGH���

���� 'HIHQGDQWV�DOVR�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�3ODLQWLII�DQG�RWKHU�FRQVXPHUV��LQ�

SXUFKDVLQJ� WKH� 3URGXFWV�� ZRXOG� UHO\� RQ� 'HIHQGDQWV¶� UHSUHVHQWDWLRQV� UHJDUGLQJ� WKH� QXPEHU� RI�

VHUYLQJV� WKDW� FDQ� EH� PDGH� IURP� WKH� 3URGXFWV�� 1RQHWKHOHVV�� 'HIHQGDQWV� GHFHSWLYHO\� ODEHO� WKH�

3URGXFWV�LQ�RUGHU�WR�GHFHLYH�FRQVXPHUV�LQWR�EHOLHYLQJ�WKH\�DUH�JHWWLQJ�FRQVLGHUDEO\�PRUH�FRIIHH�

WKDQ�WKH�3URGXFW�DFWXDOO\�FRQWDLQV���

���� &RQVXPHUV�DUH�ZLOOLQJ�WR�SD\�PRUH�IRU� WKH�3URGXFWV�EDVHG�RQ�WKH�EHOLHI� WKDW� WKH�

3URGXFWV� FDQ�PDNH�PRUH� FRIIHH� WKDQ� WKH\� GR�� 3ODLQWLII� DQG� RWKHU� FRQVXPHUV�ZRXOG� KDYH� SDLG�

VLJQLILFDQWO\�OHVV�IRU�WKH�3URGXFWV��RU�ZRXOG�QRW�KDYH�SXUFKDVHG�WKHP�DW�DOO��KDG�WKH\�NQRZQ�WKDW�

WKH\�ZHUH�JHWWLQJ�IHZHU�VHUYLQJV�RI�FRIIHH�WKDQ�ZKDW�WKH\�ZHUH�SURPLVHG���
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3/$,17,))¶6�25,*,1$/�&/$66�$&7,21�&203/$,17�$1'�-85<�'(0$1'� 3DJH���RI����

���� 7KHUHIRUH�� 3ODLQWLII� DQG� RWKHU� FRQVXPHUV� SXUFKDVLQJ� WKH� 3URGXFWV� KDYH� VXIIHUHG�

LQMXU\�LQ�IDFW�DQG�ORVW�PRQH\�DV�D�UHVXOW�RI�'HIHQGDQWV¶�IDOVH�DQG�GHFHSWLYH�SUDFWLFHV��DV�GHVFULEHG�

KHUHLQ��

&/$66�$&7,21�$//(*$7,216�

���� 3XUVXDQW� WR� )HG�� 5�� &LY�� 3�� ���� 3ODLQWLII� EULQJV� WKLV� VXLW� LQGLYLGXDOO\� DQG� DV�

UHSUHVHQWDWLYH�RI�D�FODVV�RI�VLPLODUO\�VLWXDWHG�SHUVRQV���7KH�FRXUW�VKRXOG�HQWHU�DQ�RUGHU�WR�FHUWLI\�D�

SODLQWLII�FODVV�DV�IROORZV���

1DWLRQZLGH�&ODVV��

$OO�SHUVRQV�ZKR�SXUFKDVHG�DQ\�RI�WKH�3URGXFWV�LQ�WKH�8QLWHG�6WDWHV�ZLWKLQ�WKH�DSSOLFDEOH�

VWDWXWH�RI�OLPLWDWLRQV�SHULRG��6SHFLILFDOO\�H[FOXGHG�IURP�WKH�FODVV�DUH�DOO�)HGHUDO�MXGJHV�DQG�

PHPEHUV� RI� WKHLU� IDPLOLHV� ZLWKLQ� WKH� ILUVW� GHJUHH� RI� FRQVDQJXLQLW\�� DQG� WKH� RIILFHUV��

GLUHFWRUV�DQG�FRXQVHO�RI�UHFRUG�RI�'HIHQGDQW��DQG�DOO�HPSOR\HHV�RI�DQ\�'HIHQGDQW��

7H[DV�6XEFODVV��

$OO�SHUVRQV�ZKR�SXUFKDVHG�DQ\�RI�WKH�3URGXFWV�LQ�WKH�VWDWH�RI�7H[DV�ZLWKLQ�WKH�DSSOLFDEOH�

VWDWXWH�RI�OLPLWDWLRQV�SHULRG��

���� 7KH�SURSRVHG�SODLQWLII�FODVV�PHHWV�WKH�SUHUHTXLVLWHV�RI�D�FODVV��

���� 1XPHURVLW\���7KH�FODVV�LV�VR�QXPHURXV�WKDW�MRLQGHU�RI�DOO�PHPEHUV�LV�LPSUDFWLFDEOH���

3ODLQWLII�LV�XQDEOH�WR�VWDWH�WKH�H[DFW�QXPEHU�RI�WKH�PHPEHUV�RI�WKH�FODVV�ZLWKRXW�WKH�GLVFRYHU\�RI�

LQIRUPDWLRQ�DYDLODEOH�WR�'HIHQGDQW��EXW�XSRQ�LQIRUPDWLRQ�DQG�EHOLHI��DYHUV�WKDW�WKHUH�DUH�PLOOLRQV�

RI�FODVV�PHPEHUV��7KH�QXPEHU�RI�WKH�PHPEHUV�RI�WKH�FODVV�PDNHV�LW�LPSUDFWLFDEOH�WR�EULQJ�WKHP�

DOO�EHIRUH�WKH�FRXUW����

���� ([LVWHQFH�DQG�SUHGRPLQDQFH�RI�FRPPRQ�TXHVWLRQV���7KHUH�DUH�TXHVWLRQV�RI�ODZ�DQG�

IDFW� FRPPRQ� WR� WKH� FODVV�� � 7KHVH� TXHVWLRQV� SUHGRPLQDWH� RYHU� DQ\� TXHVWLRQV� DIIHFWLQJ� RQO\�
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3/$,17,))¶6�25,*,1$/�&/$66�$&7,21�&203/$,17�$1'�-85<�'(0$1'� 3DJH����RI����

LQGLYLGXDO�PHPEHUV�RI� WKH�FODVV�� �7KH�TXHVWLRQV�RI�IDFW�DQG�ODZ�DIIHFWLQJ�WKH�FODVV�DV�D�ZKROH��

LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��

D�� :KHWKHU�'HIHQGDQWV�PLVUHSUHVHQWHG�PDWHULDO� IDFWV�DQG�RU� IDLOHG� WR�GLVFORVH�PDWHULDO�

IDFWV� LQ� FRQQHFWLRQ� ZLWK� WKH� SDFNDJLQJ�� PDUNHWLQJ�� GLVWULEXWLRQ�� DQG� VDOH� RI� WKH�

3URGXFWV��

E�� :KHWKHU�'HIHQGDQWV¶�XVH�RI�IDOVH�RU�GHFHSWLYH�SDFNDJLQJ�DQG�DGYHUWLVLQJ�FRQVWLWXWHG�

IDOVH�RU�GHFHSWLYH�DGYHUWLVLQJ��

F�� :KHWKHU�'HIHQGDQWV�HQJDJHG�LQ�XQIDLU��XQODZIXO�DQG�RU�IUDXGXOHQW�EXVLQHVV�SUDFWLFHV��

G�� :KHWKHU� 'HIHQGDQWV¶� XQODZIXO� FRQGXFW�� DV� DOOHJHG� KHUHLQ�� ZDV� LQWHQWLRQDO� DQG�

NQRZLQJ��

H�� :KHWKHU�3ODLQWLII�DQG�WKH�&ODVV�DUH�HQWLWOHG�WR�GDPDJHV�DQG�RU�UHVWLWXWLRQ��DQG�LQ�ZKDW�

DPRXQW��

I�� :KHWKHU�'HIHQGDQWV�DUH�OLNHO\�WR�FRQWLQXH�XVLQJ�IDOVH��PLVOHDGLQJ�RU�XQODZIXO�FRQGXFW�

VXFK�WKDW�DQ�LQMXQFWLRQ�LV�QHFHVVDU\��DQG�

J�� :KHWKHU�3ODLQWLII�DQG�WKH�&ODVV�DUH�HQWLWOHG�WR�DQ�DZDUG�RI�UHDVRQDEOH�DWWRUQH\V¶�IHHV��

LQWHUHVW��DQG�FRVWV�RI�VXLW��

���� 7\SLFDOLW\���3ODLQWLII¶V�FODLPV�DUH�W\SLFDO�RI�WKH�FODLPV�RI�WKH�FODVV���7KH�FODLPV�KDYH�

WKH�VDPH�HVVHQWLDO�FKDUDFWHULVWLFV�DV�WKH�FODLPV�RI� WKH�PHPEHUV�RI� WKH�FODVV�DV�D�ZKROH�DQG�DUH�

EDVHG�XSRQ�LGHQWLFDO�OHJDO�WKHRULHV���,W�LV�WKH�VDPH�FRXUVH�RI�FRQGXFW�WKDW�VHUYHV�DV�WKH�JUDYDPHQ�

RI�WKH�FODLPV�DJDLQVW�'HIHQGDQWV���7KH�PHPEHUV�RI�WKH�FODVV�KDYH�VXIIHUHG�WKH�VDPH�W\SH�RI�LQMXU\�

DQG� SRVVHVV� WKH� VDPH� LQWHUHVWV� DV� 3ODLQWLII�� � 7KH� VLQJOH� UHVROXWLRQ� RI� WKHVH� FODLPV� ZRXOG� EH�

SUHIHUDEOH�WR�D�PXOWLSOLFLW\�RI�VLPLODU�DFWLRQV��
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���� $GHTXDF\���3ODLQWLII��DV�WKH�UHSUHVHQWDWLYH�SDUW\��ZLOO�IDLUO\�DQG�DGHTXDWHO\�SURWHFW�

WKH�LQWHUHVWV�RI�WKH�FODVV���7KH�FRXQVHO�UHSUHVHQWLQJ�3ODLQWLII�DQG�WKH�FODVV�DUH�TXDOLILHG��H[SHULHQFHG�

DQG�DEOH��

���� 7KLV�VXLW�LV�PDLQWDLQDEOH�DV�D�FODVV�DFWLRQ�XQGHU�)HG��5��&LY��3������E�����EHFDXVH�

'HIHQGDQWV�KDYH�DFWHG�RQ�JURXQGV�JHQHUDOO\�DSSOLFDEOH�WR�WKH�FODVV��WKHUHE\�PDNLQJ�DSSURSULDWH�

ILQDO�LQMXQFWLYH�UHOLHI�ZLWK�UHVSHFW�WR�WKH�FODVV�DV�D�ZKROH����

���� 7KLV�VXLW�LV�PDLQWDLQDEOH�DV�D�FODVV�DFWLRQ�XQGHU�)HG��5��&LY��3�����E�����EHFDXVH�

WKH�TXHVWLRQV�RI�ODZ�RU�IDFW�FRPPRQ�WR�WKH�PHPEHUV�RI�WKH�FODVV�SUHGRPLQDWH�RYHU�DQ\�TXHVWLRQV�

DIIHFWLQJ�RQO\�LQGLYLGXDO�PHPEHUV��DQG�D�FODVV�DFWLRQ�LV�VXSHULRU�WR�RWKHU�DYDLODEOH�PHWKRGV�IRU�WKH�

IDLU�DQG�HIILFLHQW�DGMXGLFDWLRQ�RI�WKH�FRQWURYHUV\��

���� 3UHGRPLQDQFH���7KH�TXHVWLRQV�RI�ODZ�RU�IDFW�FRPPRQ�WR�WKH�PHPEHUV�RI�WKH�FODVV�

SUHGRPLQDWH�RYHU�DQ\�TXHVWLRQV�DIIHFWLQJ�RQO\�LQGLYLGXDO�PHPEHUV���7KH�IDFWV�WKDW�DUH�GLVSXWHG�

ZLOO�EH�UHVROYHG�ZLWKRXW�WKH�SDUWLFLSDWLRQ�RI�LQGLYLGXDO�FODVV�PHPEHUV���3ODLQWLII¶V�FODLPV�GR�QRW�

SUHVHQW� LQGLYLGXDO� TXHVWLRQV� RI� FDXVDWLRQ� RU� UHOLDQFH�� � 7KH� IDFWV� RI� 'HIHQGDQW¶V� SUDFWLFHV� DUH�

FRPPRQ�WR�DOO�PHPEHUV���

���� 6XSHULRULW\���$�FODVV�DFWLRQ�LV�VXSHULRU�WR�RWKHU�DYDLODEOH�PHWKRGV�IRU�WKH�IDLU�DQG�

HIILFLHQW�DGMXGLFDWLRQ�RI�WKLV�FRQWURYHUV\���*LYHQ�WKH�ODUJH�VL]H�RI�WKH�FODVV��LQGLYLGXDO�DGMXGLFDWLRQ�

RI� WKH� FODLPV�ZRXOG� UHTXLUH� KXQGUHGV� RI� ODZVXLWV�� �0RUHRYHU�� LQWHUYHQWLRQ� DQG� MRLQGHU�ZRXOG�

UHTXLUH�WKH�LQWHUYHQWLRQ�RU�MRLQGHU�RI�KXQGUHGV�RI�SDUWLHV���,QGLYLGXDO�DGMXGLFDWLRQ��LQWHUYHQWLRQ��

DQG�MRLQGHU��WKHUHIRUH��DUH�QRW�UHDVRQDEOH�RSWLRQV���&ODVV�WUHDWPHQW�LV�VXSHULRU�WR�DOO�RWKHU�PHWKRGV�

RI�DGMXGLFDWLQJ�WKH�FODLPV�RI�WKH�SXWDWLYH�FODVV��

���� ,QGLYLGXDO�FRQWURO���7KH�LQWHUHVWV�RI�PHPEHUV�RI�WKH�FODVV�LQ�LQGLYLGXDOO\�FRQWUROOLQJ�

WKH�SURVHFXWLRQ�RU�GHIHQVH�RI� VHSDUDWH�DFWLRQV�GR�QRW�RXWZHLJK� WKH�EHQHILWV�RI� FODVV� WUHDWPHQW���
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0HPEHUV�RI�WKH�FODVV�SRVVHVV�FODLPV�IRU�HFRQRPLF�GDPDJHV�WKDW�LQ�PRVW�LQVWDQFHV�GR�QRW�H[FHHG�

D�IHZ�KXQGUHG�GROODUV���7KXV��QR�LQGLYLGXDO�FODVV�PHPEHU�SRVVHVVHV�DQ�RYHUULGLQJ�LQWHUHVW�LQ�WKH�

ULJKW� WR� UHWDLQ� FRXQVHO� DQG� OLWLJDWH� WR� FRQFOXVLRQ� DQ� LQGLYLGXDO� FODLP�� � ,Q� IDFW�� LQGLYLGXDO�

DGMXGLFDWLRQ�RI�WKHVH�FODLPV�UHPDLQV�ZKROO\�LPSUDFWLFDO���7KH�FODVV�PHPEHUV�ZRXOG�EH�FRPSHOOHG�

WR�VSHQG�VXEVWDQWLDOO\�PRUH�PRQH\�RQ�DWWRUQH\¶V�IHHV�DQG�FDVH�FRVWV�WR�SURVHFXWH�WKHLU�LQGLYLGXDO�

FODLP� WKDQ� WKH� DPRXQW� RI� HDFK� LQGLYLGXDO� FODLP�� � 7KH� LQWHUHVW� RI� PHPEHUV� RI� WKH� FODVV� LQ�

LQGLYLGXDOO\� FRQWUROOLQJ� WKH� SURVHFXWLRQ� RU� GHIHQVH� RI� VHSDUDWH� DFWLRQV�� WKHUHIRUH�� GRHV� QRW�

RXWZHLJK�WKH�EHQHILWV�RI�FODVV�WUHDWPHQW��

),567�&$86(�2)�$&7,21�
9LRODWLRQ�RI�WKH�0DJQXVRQ�0RVV�:DUUDQW\�$FW�����8�6�&����������et seq��

(for the Nationwide Class, or, alternatively the Texas Subclass) 

���� 3ODLQWLII�UHDOOHJHV�DQG�LQFRUSRUDWHV�KHUHLQ�E\�UHIHUHQFH�HDFK�DQG�HYHU\�DOOHJDWLRQ�

FRQWDLQHG�LQ�WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�&RPSODLQW�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�SURSRVHG�1DWLRQZLGH�

&ODVV��

���� 7KH�3URGXFWV�DUH�FRQVXPHU�SURGXFWV�ZLWKLQ�WKH�PHDQLQJ�RI����8�6�&�������������

���� 3ODLQWLII�DQG�&ODVV�PHPEHUV�DUH�FRQVXPHUV�ZLWKLQ�WKH�PHDQLQJ�RI����8�6�&����

���������

���� 'HIHQGDQWV�DUH�VXSSOLHUV�DQG�ZDUUDQWRUV�ZLWKLQ�WKH�PHDQLQJ�RI����8�6�&����

��������DQG������

���� ,Q�FRQQHFWLRQ�ZLWK�WKH�VDOH�RI�WKH�3URGXFWV��'HIHQGDQWV�LVVXHG�DQ�³LPSOLHG�

ZDUUDQW\´�ZLWKLQ�WKH�PHDQLQJ�RI����8�6�&�������������ZKLFK�ZDUUDQWHG�WKDW�WKH�3URGXFWV�FRXOG�

PDNH�XS�WR�D�VSHFLILF�QXPEHU�RI�VHUYLQJV��ZKHQ�LQ�IDFW�WKH�3URGXFWV�GR�QRW�FRQWDLQ�HQRXJK�

JURXQG�FRIIHH�WR�PDNH�XS�WR�WKH�VSHFLILF�QXPEHU�RI�VHUYLQJV��
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���� %\�UHDVRQ�RI�'HIHQGDQWV¶�EUHDFK�RI�LPSOLHG�ZDUUDQW\�UHSUHVHQWLQJ�WKDW�WKH�

3URGXFWV�FDQ�PDNH�XS�WR�D�VSHFLILF�QXPEHU�RI�VHUYLQJV��'HIHQGDQWV�KDYH�YLRODWHG�WKH�VWDWXWRU\�

ULJKWV�GXH�WR�3ODLQWLIIV�DQG�&ODVV�PHPEHUV�SXUVXDQW�WR�WKH�0DJQXVRQ�0RVV�:DUUDQW\�$FW�����

8�6�&����������et seq���WKHUHE\�GDPDJLQJ�3ODLQWLIIV�DQG�&ODVV�PHPEHUV��

���� 3ODLQWLII�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV�KDYH�VXIIHUHG�LQMXU\�DQG�DUH�HQWLWOHG�

WR�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��DORQJ�ZLWK�DWWRUQH\¶V�IHHV�DQG�FRVWV��

6(&21'�&$86(�2)�$&7,21�
%UHDFK�RI�,PSOLHG�:DUUDQW\�RI�0HUFKDQWDELOLW\�

(for the Nationwide Subclass, or, alternatively the Texas Subclass) 
 

���� 3ODLQWLII�UHDOOHJHV�DQG�LQFRUSRUDWHV�KHUHLQ�E\�UHIHUHQFH�HDFK�DQG�HYHU\�DOOHJDWLRQ�

FRQWDLQHG�LQ�WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�&RPSODLQW�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

���� $�ZDUUDQW\�WKDW�WKH�JRRGV�VKDOO�EH�PHUFKDQWDEOH�LV�LPSOLHG�LQ�D�FRQWUDFW�IRU�WKHLU�

VDOH�LI�WKH�VHOOHU�LV�D�PHUFKDQW�ZLWK�UHVSHFW�WR�JRRGV�RI�WKDW�NLQG���

���� �7R�EH�PHUFKDQWDEOH��JRRGV�PXVW�DW�OHDVW�EH�ILW�IRU�WKH�RUGLQDU\�SXUSRVH�IRU�ZKLFK�

VXFK�JRRGV�DUH�XVHG����

���� 'HIHQGDQWV�DUH�PHUFKDQWV�ZLWK�UHVSHFW�WR�WKH�3URGXFWV���7KHUHIRUH��D�ZDUUDQW\�RI�

PHUFKDQWDELOLW\�ZDV�LPSOLHG�IRU�HDFK�RI�WKH�3URGXFWV��

���� %\�SURYLGLQJ�WKH�3URGXFWV��'HIHQGDQWV�LPSOLHGO\�ZDUUDQWHG�WKDW�3URGXFWV�

FRQWDLQHG�HQRXJK�JURXQG�FRIIHH�WR�PDNH�WKH�UHSUHVHQWHG�QXPEHU�RI�VHUYLQJV��

���� +RZHYHU��'HIHQGDQWV�GLG�QRW�SURYLGH�HQRXJK�JURXQG�FRIIHH�LQ�WKH�3URGXFWV�WR�

PDNH�WKH�UHSUHVHQWHG�QXPEHU�RI�VHUYLQJV���,QVWHDG��3ODLQWLII�DQG�RWKHU�PHPEHUV�RI�WKH�&ODVV�

UHFHLYHG�VXEVWDQWLDOO\�OHVV�JURXQG�FRIIHH�WKDQ�SURPLVHG��

���� 7KHUHIRUH��WKH�3URGXFWV�SURYLGHG�E\�'HIHQGDQWV�ZHUH�QRW�PHUFKDQWDEOH�DQG�

'HIHQGDQWV�KDYH�EUHDFKHG�WKHLU�LPSOLHG�ZDUUDQW\�RI�PHUFKDQWDELOLW\�LQ�UHJDUG�WR�WKH�3URGXFWV��
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���� ,I�3ODLQWLII�DQG�RWKHU�PHPEHUV�RI�WKH�&ODVV�KDG�NQRZQ�WKDW�WKH�3URGXFWV�GLG�QRW�

FRQWDLQ�HQRXJK�JURXQG�FRIIHH�WR�PDNH�WKH�UHSUHVHQWHG�QXPEHU�RI�VHUYLQJV��WKH\�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKHP�DQG�RU�ZRXOG�QRW�KDYH�EHHQ�ZLOOLQJ�WR�SD\�DV�PXFK�IRU�WKHP���7KHUHIRUH��DV�D�

GLUHFW�DQG�RU�LQGLUHFW�UHVXOW�RI�'HIHQGDQWV¶�EUHDFK��3ODLQWLIIV�DQG�RWKHU�PHPEHUV�RI�WKH�&ODVV�

KDYH�VXIIHUHG�LQMXU\�DQG�DUH�HQWLWOHG�WR�UHFRYHU�DOO�GDPDJHV�DIIRUGHG�XQGHU�WKH�ODZ��

7+,5'�&$86(�2)�$&7,21�
&RPPRQ�/DZ�)UDXG�

(for the Nationwide Subclass, or, alternatively, the Texas Subclass) 
 

���� 3ODLQWLII�UHDOOHJHV�DQG�LQFRUSRUDWHV�KHUHLQ�E\�UHIHUHQFH�HDFK�DQG�HYHU\�DOOHJDWLRQ�

FRQWDLQHG�LQ�WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�&RPSODLQW�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

���� $V� DOOHJHG� KHUHLQDERYH�� 'HIHQGDQWV� KDYH� HQJDJHG� LQ� D� SDWWHUQ� DQG� SUDFWLFH� RI�

IUDXGXOHQW�DFWLYLW\�� LQFOXGLQJ�EXW�QRW� OLPLWHG� WR�DIILUPDWLYH�PLVVWDWHPHQWV�RI� IDFW�DQG� IUDXG�E\�

RPLVVLRQ�RI�RWKHU�PDWHULDO�IDFWV��

���� 6SHFLILFDOO\��RQ�LQIRUPDWLRQ�DQG�EHOLHI��'HIHQGDQWV�UHSUHVHQWHG�WKDW�WKHLU�3URGXFWV�

FRQWDLQHG�HQRXJK�JURXQG�FRIIHH�WR�PDNH�³XS�WR´�D�FHUWDLQ�QXPEHU�RI���IOXLG�RXQFH�FXSV�RI�FRIIHH�

ZKHQ�WKH\�LQ�IDFW�GLG�QRW�FRQWDLQ�HQRXJK�JURXQG�FRIIHH�WR�GR�VR���

���� 2Q� LQIRUPDWLRQ� DQG� EHOLHI�� 'HIHQGDQWV� NQHZ� DW� WKH� WLPH� WKH\� PDGH� VXFK�

UHSUHVHQWDWLRQV��RU�DW� WLPHV� WKHUHDIWHU�� WKDW� WKH\�ZHUH�DFWXDOO\�HQJDJLQJ� LQ�XQODZIXO�FRQGXFW�DV�

GHVFULEHG�DERYH��

���� 'HIHQGDQWV�ZHUH�DZDUH�RI�WKH�IDOVLW\�RI�WKH�UHSUHVHQWDWLRQV�DOOHJHG�KHUHLQ��

���� 3ODLQWLII�DQG�FODVV�PHPEHUV�ZHUH�QRW�DZDUH�RI�WKH�IDOVLW\�RI�WKH�UHSUHVHQWDWLRQV�RU�

RI�WKH�IDOVLW\�RI�WKH�SHUFHSWLRQV�FUHDWHG�E\�WKH�RPLVVLRQV�DOOHJHG�KHUHLQ��

���� 'HIHQGDQW� LQWHQGHG� WKDW� 3ODLQWLII� DQG� FODVV� PHPEHUV� UHO\� XSRQ� WKH� IDOVH�

UHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�DOOHJHG�KHUHLQ��
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���� 7KH� PLVUHSUHVHQWDWLRQV� DQG�RU� RPLVVLRQV� ZHUH� PDWHULDO� WR� 3ODLQWLII� DQG� FODVV�

PHPEHUV� LQ� PDNLQJ� GHFLVLRQV� DERXW� SXUFKDVLQJ� 'HIHQGDQW¶V� 3URGXFWV�� LQFOXGLQJ� GHFLVLRQV�

ZKHWKHU�WR�FRQWLQXH�SXUFKDVLQJ�WKH�3URGXFWV��

���� 3ODLQWLII�GLG�DFWXDOO\�UHO\�XSRQ�WKH�IDOVH�UHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�DQG�VXFK�

UHOLDQFH�ZDV�MXVWLILDEOH�DQG�UHDVRQDEOH�XQGHU�WKH�FLUFXPVWDQFHV��

���� 3ODLQWLII�ZDV�KDUPHG�DV�D�UHVXOW�RI�KHU�UHOLDQFH�DQG�KDV�VXIIHUHG�HFRQRPLF�ORVVHV��

3ODLQWLII�LV�HQWLWOHG�WR�UHFRYHU�GDPDJHV�DJDLQVW�'HIHQGDQW�IRU�VXFK�ORVVHV��

)2857+�&$86(�2)�$&7,21�
8QMXVW�(QULFKPHQW�4XDQWXP�0HUXLW�

(for the Nationwide Class or, alternatively, the Texas Subclass) 

���� 3ODLQWLII�UHDOOHJHV�DQG�LQFRUSRUDWHV�KHUHLQ�E\�UHIHUHQFH�HDFK�DQG�HYHU\�DOOHJDWLRQ�

FRQWDLQHG�LQ�WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�&RPSODLQW�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

���� $V�DOOHJHG�KHUHLQ��3ODLQWLIIV�DQG�PHPEHUV�RI�WKH�&ODVV�KDYH�UHDVRQDEO\�UHOLHG�RQ�

'HIHQGDQWV�WR�SURYLGH�HQRXJK�JURXQG�FRIIHH�WR�PDNH�WKH�UHSUHVHQWHG�QXPEHU�RI�VHUYLQJV���3ODLQWLII�

DQG�PHPEHUV�RI�WKH�&ODVV�KDYH�FRQIHUUHG�D�EHQHILW�XSRQ�'HIHQGDQWV�DV�'HIHQGDQWV�KDYH�UHWDLQHG�

PRQLHV�SDLG�WR�WKHP�E\�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV��

���� 7KH�PRQLHV�UHFHLYHG�ZHUH�REWDLQHG�XQGHU�FLUFXPVWDQFHV�WKDW�ZHUH�DW�WKH�H[SHQVH�

RI�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�±�i.e.��3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�GLG�QRW�UHFHLYH�WKH�

IXOO�YDOXH�RI�WKH�EHQHILW�FRQIHUUHG�XSRQ�'HIHQGDQWV���

���� 7KHUHIRUH��LW�LV�LQHTXLWDEOH�DQG�XQMXVW�IRU�'HIHQGDQWV�WR�UHWDLQ�WKH�SURILW��EHQHILW��RU�

FRPSHQVDWLRQ�FRQIHUUHG�XSRQ�WKHP�ZLWKRXW�SD\LQJ�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�EDFN�IRU�

WKH�GLIIHUHQFH�RI�WKH�IXOO�YDOXH�RI�WKH�3URGXFWV�FRPSDUHG�WR�WKH�YDOXH�DFWXDOO\�UHFHLYHG���

���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�XQMXVW�HQULFKPHQW��3ODLQWLII�DQG�

PHPEHUV� RI� WKH� &ODVV� DUH� HQWLWOHG� WR� UHVWLWXWLRQ�� GLVJRUJHPHQW�� DQG�RU� WKH� LPSRVLWLRQ� RI� D�
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FRQVWUXFWLYH�WUXVW�XSRQ�DOO�SURILWV��EHQHILWV��DQG�RWKHU�FRPSHQVDWLRQ�REWDLQHG�E\�'HIHQGDQWV�IURP�

WKHLU�GHFHSWLYH��PLVOHDGLQJ��DQG�XQODZIXO�FRQGXFW�DV�DOOHJHG�KHUHLQ����

35$<(5�)25�5(/,()�

:+(5()25(��3ODLQWLII��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVV��

UHVSHFWIXOO\�SUD\V�IRU�IROORZLQJ�UHOLHI���

$�� &HUWLILFDWLRQ�RI�WKLV�FDVH�DV�D�FODVV�DFWLRQ�RQ�EHKDOI�RI�WKH�&ODVVHV�GHILQHG�DERYH��

DSSRLQWPHQW�RI�3ODLQWLII�DV�&ODVV�UHSUHVHQWDWLYH��DQG�DSSRLQWPHQW�RI�WKHLU�FRXQVHO�DV�&ODVV�

FRXQVHO���

%�� $�GHFODUDWLRQ�WKDW�'HIHQGDQWV¶�DFWLRQV��DV�GHVFULEHG�KHUHLQ��YLRODWH�WKH�FODLPV�

GHVFULEHG�KHUHLQ���

&�� $Q�DZDUG�RI�LQMXQFWLYH�DQG�RWKHU�HTXLWDEOH�UHOLHI�DV�LV�QHFHVVDU\�WR�SURWHFW�WKH�

LQWHUHVWV�RI�3ODLQWLIIV�DQG�WKH�&ODVVHV��LQFOXGLQJ��LQWHU�DOLD��DQ�RUGHU�SURKLELWLQJ�'HIHQGDQWV�IURP�

HQJDJLQJ�LQ�WKH�XQODZIXO�DFW�GHVFULEHG�DERYH���

'�� $Q�DZDUG�WR�3ODLQWLII�DQG�WKH�SURSRVHG�&ODVVHV�RI�UHVWLWXWLRQ�DQG�RU�RWKHU�

HTXLWDEOH�UHOLHI��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��UHVWLWXWLRQDU\�GLVJRUJHPHQW�RI�DOO�SURILWV�DQG�

XQMXVW�HQULFKPHQW�WKDW�'HIHQGDQWV�REWDLQHG�IURP�3ODLQWLII�DQG�WKH�SURSRVHG�&ODVV�DV�D�UHVXOW�RI�

LWV�XQODZIXO��XQIDLU�DQG�IUDXGXOHQW�EXVLQHVV�SUDFWLFHV�GHVFULEHG�KHUHLQ��

(�� $Q�DZDUG�RI�DOO�HFRQRPLF��PRQHWDU\��DFWXDO��FRQVHTXHQWLDO��FRPSHQVDWRU\��DQG�

SXQLWLYH�GDPDJHV�FDXVHG�E\�'HIHQGDQWV¶�FRQGXFW���

*�� $Q�DZDUG�WR�3ODLQWLII�DQG�KLV�FRXQVHO�RI�WKHLU�UHDVRQDEOH�H[SHQVHV�DQG�DWWRUQH\V¶�

IHHV���

+�� $Q�DZDUG�WR�3ODLQWLII�DQG�WKH�SURSRVHG�&ODVVHV�RI�SUH��DQG�SRVW�MXGJPHQW�LQWHUHVW��

WR�WKH�H[WHQW�DOORZDEOH��DQG�

Case 1:21-cv-00009   Document 1   Filed 01/08/21   Page 16 of 17 PageID #:  16



3/$,17,))¶6�25,*,1$/�&/$66�$&7,21�&203/$,17�$1'�-85<�'(0$1'� 3DJH����RI����

,�� )RU�VXFK�IXUWKHU�UHOLHI�WKDW�WKH�&RXUW�PD\�GHHP�MXVW�DQG�SURSHU��

3/$,17,))�+(5(%<�0$.(6�+,6�'(0$1'�)25�-85<�75,$/�

� �

'DWHG�WKLV��WK�GD\�RI�-DQXDU\�������

5HVSHFWIXOO\�VXEPLWWHG��
�
/s/ Bonner C. Walsh    
%RQQHU�&��:DOVK�
7H[DV�%DU�1R�����������
:$/6+�3//&�
�����/RQJ�+DXO�5RDG�
*UDQJHYLOOH��,'��������
7HOHSKRQH������������������
)DFVLPLOH�����������������
(�PDLO��ERQQHU#ZDOVKSOOF�FRP�
� � � ��������
Attorney for Plaintiffs 
and the Putative Classes�
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