UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION

Case No.
RODGER SMITH, Individually and on Behalf

of All Others Similarly Situated,
Judge

Plaintiff,
V.

WALMART, INC,,

Defendant. /

NOTICE OF REMOVAL

PLEASE TAKE NOTICE THAT, pursuant to 28 U.S.C §§ 1332, 1441, 1446, and 1453,
Defendant Walmart Inc. (“Walmart”) hereby removes the action, Smith v. Walmart, Inc., Case No.
CACE-20-021823, from the Circuit Court for the Seventeenth Judicial Circuit, Broward County,
Florida. In support thereof, Walmart states as follows:

FACTUAL BACKGROUND AND STATE COURT PROCEEDINGS

1. On December 29, 2020, Plaintiff Rodger Smith (“Plaintiff”) filed a putative class
action complaint (“Complaint”) against Walmart in the Seventeenth Judicial Circuit, Broward
County, Florida. Pursuant to U.S.C. § 1446(a), a true and correct copy of the Complaint is attached
hereto as Exhibit A.

2. Plaintiff alleges to have purchased Folgers Classic Decaf Medium Roast Ground
Coffee (Net Wt. 30.5 Oz) (the “Product”) at a Walmart located at 1199 S Federal Hwy, Pompano
Beach, Florida 33062. Compl. 9§ 11.

3. Plaintiff further alleges that the statement on the label of the Product that it “makes
up to 240 6 fl. oz. cups” is false and misleading because the back label on the Product “states that

1 tablespoon of coffee grounds should be used for each 6 fluid ounces of cold water” (id. 9 16),
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but “testing of the product establishes that it will not produce anywhere close to 240 tablespoons
of coffee” (id. 9 19).

4. The Complaint asserts claims for violation of the Florida Deceptive and Unfair
Trade Practices Act (“FDUTPA™) on behalf of Plaintiff and a putative class defined as the
following: “All persons throughout Florida, who, within the four years preceding the filing the
original Complaint (‘Class Period’), purchased one or more of the Products for personal use and
not resale (‘Class’).” Id. 9 45.

5. As a result of Walmart’s alleged actions, Plaintiff seeks individual and class-wide
relief, including the following: (a) “restoring all monies that may have been acquired by Defendant
as a result of such unfair and/or deceptive act or practices”; (b) actual damages; (¢) injunctive
relief; and (d) attorneys’ fees and costs. Id., Prayer For Relief.

6. The Complaint and a summons were served on Walmart on January 4, 2021. As
required by 28 U.S.C. § 1446(a), a true and correct copy of all process, pleadings, and orders
served upon Walmart are attached as Exhibit B.

REMOVAL IS PROPER UNDER 28 U.S.C. § 1332(d)

7. This Court has original jurisdiction over this putative class action pursuant to the
Class Action Fairness Act (“CAFA”), codified in relevant part at 28 U.S.C. 1332(d) and 1453.
Specifically, jurisdiction is proper under 28 U.S.C. § 1332(d)(2)(A).

8. CAFA provides that federal courts have original jurisdiction over putative class
actions in which (i) any plaintiff is diverse from any defendant, (ii) there are at least 100 members
in the putative class, and (iii) the amount in controversy exceeds $5 million, exclusive of interest
and costs. 28 U.S.C. § 1332(d). Under 28 U.S.C. § 1441(a), any such action may be removed to

the district court for the district and division embracing the place where the action is pending. The

Case 4:21-cv-00245-BP Docum_(ipt 1 Filed 02/02/21 Page 2 of 9



requirements for jurisdiction under CAFA are satisfied here.

The Parties are Minimally Diverse

0. Plaintiff alleges that he “resides in Broward County, Florida” and purchased the
Product in Pompano Beach, Florida. Compl. 9 3, 11. Plaintiff resides in, and is a citizen of, the
State of Florida. /d.

10. Walmart is incorporated in Delaware and maintains its principal place of business
in Arkansas. Compl. § 4.

11. Accordingly, CAFA’s minimal diversity requirement is satisfied in this action
because Plaintiff is a citizen of Florida, whereas Walmart is a citizen of Delaware and Arkansas.
See 28 U.S.C. § 1332(c)(1) (providing that a corporation is a “citizen of any State and foreign state
by which it has been incorporated and of the State or foreign state where it has its principal place
of business”).

The Parties are Sufficiently Numerous to Satisfy CAFA

12. Plaintiff alleges that the “members of the Class are so numerous that individual
joinder of all class members is impracticable.” Compl. 9 48.

13. Moreover, there are substantially more than 100 members in the proposed class,
which includes “[a]ll persons throughout Florida, who, within the four years preceding the filing
of the original Complaint (‘Class Period’), purchased one or more of the Products for personal use
and not resale (‘Class’).” Compl. q 45. Sales data obtained by Walmart confirms that Walmart sold
millions of dollars of the Product during the putative class period. See Ex. C, Decl. of Ryan Isabell,
4] 56, attached here to as Exhibit C. CAFA’s numerosity requirement is satisfied.

There is at Least $5,000,000 in Controversy

14. Here, the aggregate amount in controversy exceeds the sum or value of $5,000,000,
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exclusive of interest and costs. As the Eleventh Circuit has explained, “[w]here . . . the plaintiff
has not pled a specific amount of damages, the removing defendant must prove by a preponderance
of the evidence that the amount in controversy exceeds the jurisdictional requirement.” Pretka v.
Kolter City Plaza II, Inc., 608 F.3d 744, 752 (11th Cir. 2010) (quotation marks omitted). The
defendant need only show “that the amount in controversy more likely than not exceeds
the . . . jurisdictional requirement[.]” /d. (citations and quotation marks omitted). The defendant
can take into account damages and any equitable relief the plaintiff seeks, as long as the estimate
is not overly speculative. See Leonard v. Enter. Rent a Car, 279 F.3d 967, 973 (11th Cir. 2002).!
15. To assess the amount in controversy, “the pertinent question is what is in
controversy in the case, not how much the plaintiffs are ultimately likely to recover.” Pretka, 608
F.3d at 751; see also S. Fla. Wellness, Inc. v. Allstate Ins. Co., 745 F.3d 1312, 1315 (11th Cir.
2014) (noting that the amount in controversy is an “estimate of how much will be put at issue in
the litigation” and that this “amount is not discounted by the chance that the plaintiffs will lose on
the merits”). Even “the amount of damages flowing from facially deficient claims should . . . be
considered when determining the amount in controversy.” McDaniel v. Fifth Third Bank, 568 F.
App’x 729, 730 (11th Cir. 2014) (holding that the refusal to consider such damages was “error”).
16. “CAFA eliminates the general rule of nonaggregation for purposes of determining
the amount in controversy. While the general rule of nonaggregation holds that the over $75,000
amount in controversy must be established for each individual plaintiff, the amount in controversy

under CAFA can be satisfied by aggregating the individual class members’ claims.” Waldman v.

! Walmart contests and will vigorously defend the meritless claims Plaintiff advances in this lawsuit, but
for purposes of determining the amount in controversy, the references to potential recovery are provided
here only to establish that the controverted amount exceeds the jurisdictional minimum under CAFA. “The
amount in controversy is not proof of the amount the plaintiff will recover. Rather, it is an estimate of the
amount that will be put at issue in the course of the litigation. ” Pretka, 608 F.3d at 751 (quoting McPhail
v. Deere & Co., 529 F.3d 947, 956 (10th Cir. 2008)).
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Cingular Wireless LLC, 2007 WL 1970858, at *2 (S.D. Fla. July 3, 2007); see also Std. Fire Ins.
Co. v. Knowles, 133 S. Ct. 1345, 1348 (2013) (noting that CAFA requires “adding up the value of
the claim of each person who falls within the definition of the proposed class”). So long as the
removing party can make a “plausible allegation that the amount in controversy exceeds the
jurisdictional threshold,” removal is proper. Dart Cherokee Basin Operating Co. v. Owens, 574
U.S. 81, 89 (2014); see also McDaniel, 568 F. App’x at 732 (“[U]nless recovery of an amount
exceeding the jurisdictional minimum is legally impossible, the case belongs in federal court.”)
(citation and internal quotation marks omitted).

17. Here, Plaintiff demands individual and class-wide relief including the following:
(a) “restoring all monies that may have been acquired by Defendant as a result of such unfair and/or
deceptive act or practices”; (b) actual damages; (c) injunctive relief; and (d) attorneys’ fees and
costs. Compl., Prayer for Relief.

18. Since December 29, 2016, Walmart has made more than $5 million of sales in the
State of Florida. See Isabell Decl., q 5.2 Thus, Plaintiff demands this amount, at minimum, through
the claims for violation of the FDUTPA. Compl. 9 101.

19. Finally, Plaintiff’s demand for injunctive relief and attorneys’ fees and costs under
the FDUTPA further increases the jurisdictional amount in controversy. When, as here, a statute
authorizes the recovery of attorneys’ fees, and the plaintiff has requested attorneys’ fees, a
reasonable amount of those fees is included in the amount in controversy. See, e.g., Moshiach
Cmty. Ctr. 770, Inc. v. Scottsdale Ins. Co., 2018 WL 6308671, at *2 (S.D. Fla. Jan. 23, 2018)
(citing Morrison v. Allstate Indemnity Co., 228 F.3d 1255, 1265 (11th Cir. 2000)); DO

Restaurants, Inc. v. Aspen Specialty Ins. Co., 984 F. Supp. 2d. 1342, 1345 (S.D. Fla. 2013). In

2 To the extent it is necessary, Walmart can provide additional information once a protective order is in
place to govern the use of Walmart’s confidential and sensitive sales data.

Case 4:21-cv-00245-BP Docum_gpt 1 Filed 02/02/21 Page 5 o0of 9



Eleventh Circuit cases involving class action settlements with a common fund, the benchmark for
an award of attorneys’ fees is typically at least 25 percent. See Poertner v. Gillette Co., 618 Fed.
Appx. 624, 628 (11th Cir. 2015); see also Camden I Condominium Ass 'n, Inc. v. Dunkle, 946 F.2d
768, 774-775 (11th Cir. 1991) (stating that district courts view 25% as a “bench mark™ percentage
fee award “which may be adjusted in accordance with the individual circumstances of each case™).
Here, using even a conservative figure—the benchmark 25%—to estimate attorneys’ fees that
Plaintiff would likely recover as a prevailing party would result in hundreds of thousands of dollars
in attorneys’ fees. Such attorneys’ fees, combined even only with actual damages sought by
Plaintiff, will more likely than not satisfy the $5 million jurisdictional requirement. Accordingly,
the amount in controversy well exceeds $5,000,000. See Gubagoo, Inc. v. Orlando, 2020 WL
4208043, at *4 (S.D. Fla. July 22, 2020) (holding that “[i]f the projected reasonable amount of
attorney’s fees through trial were considered when calculating the amount in controversy, this
would clearly place the amount at issue beyond the jurisdictional threshold™) (citing Moshiach
Cmty. 770, Inc., 2018 WL 6308671, at *2).

20. Accordingly, Plaintiff’s request for damages and/or restitution alone establishes an
amount in controversy well in excess of $5 million.

VENUE IS PROPER

21. Venue is proper because this action was initially filed in the Circuit Court,
Seventeenth Judicial Circuit, Broward County, which is located in the Southern District of Florida.
See 28 U.S.C. § 1441(a) (noting that an action may be removed “to the district court of the United
States for the district and division embracing the place where such action is pending”); 28 U.S.C.
§ 89(c) (noting that the Southern District of Florida encompasses Broward County).

22. Further, venue is proper under 28 U.S.C. § 1391 because Plaintiff allegedly
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purchased the Product at a Walmart store in Broward County. Compl. 9 11.

REMOVAL IS TIMELY

23. Under 28 U.S.C. § 1446(b), notice of removal of a civil action must be filed within
thirty days of the defendant’s receipt of service of the summons and complaint. Walmart was
served with a summons and complaint on January 4, 2021. Accordingly, Walmart’s Notice of

Removal is timely.

OTHER REQUIREMENTS FOR REMOVAL ARE MET

24, Walmart has not filed any responsive pleadings or any other papers responding to
the Complaint filed in the state court.

25. Written notice hereof will promptly be provided to Plaintiff and a copy of this
Notice of Removal is being filed contemporaneously with the Circuit Court for the Seventeenth
Judicial Circuit, Broward County, Florida in accordance with 28 U.S.C. § 1446(d).

WHEREFORE, Walmart respectfully requests that this action be removed to this Court as
set forth above; that all further proceedings in the state court be stayed; and that Walmart obtain
all additional relief to which it is entitled.

Dated: February 2, 2021 By:  /s/Cristina Calvar

Cristina Calvar (Florida Bar No. 114201)
WINSTON & STRAWN LLP

200 Park Avenue

New York, NY 10166-4193

Telephone: (212) 294-5331

Facsimile: (212) 294-4700
ccalvar@winston.com
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Ronald Y. Rothstein (pro hac vice
forthcoming)

Sean H. Suber (pro hac vice forthcoming)
WINSTON & STRAWN LLP

35 West Wacker Drive

Chicago, IL 60601

Telephone: (312) 558-5600

Facsimile: (312) 558-5700
rrothste@winston.com
SSuber@winston.com

Counsel for Defendant Walmart Inc.
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CERTIFICATE OF SERVICE

I, Cristina Calvar, hereby certify that on February 2, 2021, the foregoing document was
filed via the Court’s CM/ECF system, and also sent by email and U.S. mail to counsel for Plaintiff:

Joel Oster

joel@joelosterlaw.com

Law Offices of Howard Rubinstein, P.A.
22052 W. 66™ St., #192

Shawnee, KS 66226

Lydia S. Zbrzeznj
lydia@southernatlanticlaw.com
Nicholas T. Zbrzezn;j
nick@southernatlanticlaw.com
Southern Atlantic Law Group, PLLC
99 6th Street SW

Winter Haven, FL 33880

Counsel for Plaintiff Rodger Smith

/s/ Cristina Calvar
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Case Number: CACE-20-021823 Division: 21
Filing # 118852855 E-Filed 12/29/2020 05:35:47 PM

IN THE CIRCUIT COURT, SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

CLASS REPRESENTATION

RODGER SMITH

Plaintiff,
CASE NO.:
VS.
WALMART, INC.,
Defendant.

/

CLASS ACTION COMPLAINT

Plaintiff, RODGER SMITH, individually, and on behalf of all others
similarly situated in Florida, by and through the undersigned counsel, and
pur;uant to all applicable Florida Rules of Civil Procedure, hereby files this Class
Action Complaint, and alleges against Defendant, WALMART, INC. (hereinafter

“Walmart”), as follows:

I JURISDICTION & VENUE

1. This is a class action for damages pursuant to Florida Rule of Civil
Procedure 1.220(b)(3) in excess of Thirty Thousand Dollars ($30,000.00)
exclusive of interest, costs, and attorneys’ ‘fees.

2. Jurisdiction in this Court is proper pursuant to Sections 86.011,
86.021, 86.051, and 86.101, Florida Statutes. This Court has jurisdiction over
Defendant because the Defendari.t has sufficient contacts with the State of
Florida, Broward County, and it intentionally availed itself of the consumers or

markets within the State of Florida, and more specifically, Broward County. The

»+2 £)] ED; BROWARD COUNTY, FL BRENDA D. FORMAN, CLERK 12/29/2020 03:35:44 PM ¥%+*
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acts complained of herein occurred in Broward County, in the State of Florida.

3. Venue for this Action lays in Broward County, Florida, pursuant to
the provisions of Section 47.051, and 501.207, Florida Stafutes, because
Defendant transacts business in Broward County, Florida and the transactions
out of which this Action arose occurred in Broward County, Florida.

In. PARTIES

3. Plaintiff, RODGER SMITH, is an individual consumer over the age
of eighteen (18), who resides in Broward County, Florida. Plaintiff, RODGER
SMITH, seeks injunctive relief and damages on behalf of Plaintiff and the Class,

and respectfully requests a jury trial as to damages.

4, Defendant, Walmart, is an Arkansas Company, which at all times
material hereto was registered and conducting business in Florida, maintained
_agents for the customary transaction of business in Florida, and conducted
substantial and not isolated business activity within this state.

5. | The advertising and labeling for the Folgers Classic Decaf Mediuni
Roast Ground Coffée (Net Wt 30.5 Oz) purchased by Plaintiff, RODGER SMITH;
and at issue in this Action was marketed and sold by Walmart and its agents, and
was disseminated by Walmart and its agents with advertising and labeling

containing the misrepresentations alleged herein.

6. The Folgers coffee cannister described above, specifically Folgers
Classic Decaf Medium Roast Ground Coffee (Net Wt. 30.5 Oz); will hereinafter
be referred to as the “Product.”

7. The advertising and labeling for the Product was designed to

Redger Smith v. Walmart, Inc.
-Class Action Complaint
Page 2 of 18
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encourage consumers to purchase the Products and reasonably misled thé
reasonable consumer, i.e., Plaintiff and the Class into purchasing the Product
which contained unlawful, fraudulent, unfair, misleading and/or deceptive
advertising and statements.

8. Plaintiff alleges that, at all times relevant herein, Walmart and its
subsidiaries, affiliates, and other related entities, as well as their respective
employees, were the agents, servants and employees of Walmart and at all times
relevant herein, each was acting within the purpose and scope of that agency
and employment.

9. In addition, Plaintiff alleges that, in committing the wrongful acts
alleged herein, Walmart, in concert with its subsidiaries, affiliates, and/or other
related entities, and their respective employees, planned, participated in and
furthered a common scheme to induce members of the public to purchase the
Products by means of untrue, misleading, deceptive, and/or fraudulent
representations, and that Walmart participated in this activity by marketing and
selling a Product containing misrepresentations.

10.  Whenever reference in this Class Action Complaint is made to any
act by Walmart or ifs subsidiarieé, affiliates, distributors, retailers and other
related entities, such allegation shall be deemed to mean that the principals,
officers, directors, empléyees, agents, and/or représentatives of Walmart
committed, knew of, performed, aut[]on'zed, ratified and/or directed that act or
transaction on behalf of Walmart while actively engaged in the scope of their

duties.

Rodger Smith v. Walmart, Inc.
Class Action Complaint
Page 3 of 18
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. FACTUAL ALLEGATIONS

11.  On or about September 2, 2020, Plaintiff, Rodger Smith, purchased
Folgers Classic Decaf Medium Roast Ground Coffee (Net Wt. 30.5 Oz) at a
Walmart located at 1199 S Federal Hwy, Pompano Beach, FL 33062. A copy of

the Receipt is attached hereto as Exhibit “A.”

12.  The Folgers Classic Decaf Medium Roast Ground Coffee product is
comprised of coffee grounds, provided to consumers for the purpose of brewing

cups of coffee.

13. The product's front label prominently states that the product
“Makes Up to 240 Cups.” Photographs of the product are attached hereto as
Exhibit “B.”

14. Walmart also advertises the product on its website at

https://www.walmart.com/ip/Folgers-Classic-Decaf-Ground-Coffee-Medium-

Roast-30-5-Ounce/45796276. A photograph of the product as advertised on

Walmart's website is attached hereto as Exhibit “C.”

15. Based on. this prominent labeling, a consumer purchasing this
product would reasonably believe that the product could be used to brew up to

240 cups of coffee.

16.  The product’s back label provides instructions on how to brew a cup
of coffee. The back-label states that 1 tablespoon of coffee grounds should be

used for each 6 fluid ounces of cold water. See Ex. “‘B.”

17. The same instructions are provided on Walmart's website at

. Rodger Smith v. Walmart, Inc.
Class Action Complaint
.Page 4 of 18
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hitps://www.walmart.com/ip/Folgers-Classic-Decaf-Ground-Coffee-Medium-

Roast-30-5-Ounce/45796276. A photograph of the brewing instructions for the

Product, as advertised on Walmart's website is attached hereto as Exhibit “D.”

18. The representations contained on the product and on Walmart's
website cause consumers to expect that if the consumer is purchasing the
product that he or she is purchasing a product that, when following the directions
provided, could brew 240 cups of coffee. In other words, a consumer would
reasonably expectAthat he or she could measure 240 tablespoons of coffee

grounds from the product.

19. However, testing of the product establishes that it will not produce
anywhere close to 240 tablespoons of coffee and therefore, when the directions

are followed, will not produce anywhere close to 240 6 fluid ounce cups of coffee.

20.  The Folgers Classic Decaf Medium Roast Ground Coffee (Net Wit.
30.5 Oz) product’s labeling and advertising, as outlined and explained above,
contain representations which are misleading and deceptive and that are likely to
mislead a consumer acting reasonably in the circumstances to his or her
detriment by purchasing a product the consumer would reasonably believe to be

capable of brewing 240 6 fluid ounce cups of coffee.

21. In reliance on the Folgers Classic Decaf Medium Roast Ground
Coffee (Net Wt. 30.5 Oz) product’s label and advertising, the Plaintiff, a
consumer, reasonably believed he was purchasing a product capable of brewing

240 6 fluid ounce cups of coffee.

Rodger Smith v. Walmart, Inc.
Class Action Complaint
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22. Plaintiff was cheated out of a percentage of coffee that he paid to

receive and therefore sustained actual damages.

23. Plaintiff purchased the Folgers Classic Decaf Medium Roast
Ground Coffee (Net Wt. 30.5 Oz) product as a product being capable of brewing
240 cups of coffee, and it was not such a product. Plaintiff was damaged in

proportion to the servings of coffee not received.

24. The representations contained on the Folgers Classic Decaf
Medium Roast Ground Coffee (Net Wt. 30.5 Oz) product, as outlined and
explained above, which are uniformly, consistently and prominently displayed on
each individual package of the Folgers Classic Decaf Medium Roast Ground

Coffee (Net Wt. 30.5 Oz) product are untrue, misleading and deceive the public.

25. Plaintiff is aggrieved by the deceptively labeled and marketed
Folgers Classic Decaf Medium Roast Ground Coffee (Net Wt. 30.5 Oz) product
as he relied on the misleading and deceptive labeling and advertising and was
deprived of the benefit of the bargain he reasonably anticipated from the Folgers
Classic Decaf Medium Roast Ground Coffee (Net Wt. 30.5 Oz) product's labeling
and advertising; specifically, he was deprived of the benefit he paid for a product
labeled and advertised as being capable of brewing 240 cups of coffee (when in
reality the Product made fewer cups of coffee than promised). Reasonablé
consumers, such as the Plaintiff, will continue to be aggrieved by the deceptive
and misleading labeling and advertising of the Folgers Classic Decaf Medium
Roast Ground Coffee (Net Wt. 30.5 Oz) product as reasonable consumers will
continue to make the plausible connection that they are purchasing a product

Rodger Smith v. Walmart, Inc.
Class Action Complaint
Page 6 of 18
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capable of brewing 240 cups of coffee. |

26. Upon information and reasonable belief Defendant could sell the
Product without deceptive labeling by, for example, not displaying on the front
label any representations about the number of cups of coffee a consumer could

brew from the Product.

27. Alternatively, Defendant could sell the Product with an accurate
representation as to the number of cups of coffee that could be brewed when

following the directions.

28. Walmart unlawfully marketed, advertised, sold, and distn’buted the

Product to Florida purchasers.

29. Therefore, Walmart is knowingly unlawfully marketing, advertising,

selling, and distributing deceptive Products to Florida purchasers.

30. Walmart sold the Products at a premium price, above other similar
products in the marketplace that do not claim to be capable of brewing the cups

of coffee advertised on the packaging and labeling of the Products.

31. The Product’s false and misleading representations on the Products

deceive Florida consumers for the reasons previously alleged, above.

32. Plaintiff has. performed all conditions precedent to bringing this

Action.

33. As an immediate, direct, and proximate result of Walmart
advertising, marketing, and selling the Product with its misleading, and deceptive

representations, Walmart injured Plaintiff and the other Class members in that

Rodger Smith v. Walmart, Inc.
Class Action Complaint
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Plaintiff and other Class membérs:

a. paid a sum of money for the Products that were not as represented;
b. paid a premium price for the Products that were not as represented;
c. were deprived the benefit of the bargain because the Products they

purchased were different than what Defendant warranted;

d. were deprived the benefit of the bargain because the Products they

purchased had less value than what was represented by Defendant;

e. did not receive Products that measured up to their expectations as

created by Defendant;

f. purchased Products that were other than what was represented by
Defendant;
g. received Products that Plaintiff and the other members of the Class

did not expect or consent to;

h. received Products that were of a' lower quality than what Defendant

promised.

34. Had Walmart not made the false, misleading, and deceptive
representations, Plaintiff and the other Class members would not have been
economically injured because Plaintiff and the other Class members would not

have purchased the Product.

35. Plaintiff and the other Class members would likely purchase the
Product again if the deceptive advertising and labeling on the Products were
corrected.

Rodger Smith v. Walmart, Inc.
Class Action Complaint
Page 8 of 18
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36. Accordingly, Plaintiff and the other Class members have suffered
injury in fact and lost money or property as a result of Defendant’s wrongful

conduct.

37. Plaintiff and the other Class members did not obtain the full value of

the advertised Product due to Defendant’s misrepresentations.

38. Plaintiff and the other Class members purchased, purchased more
of, or paid more for the Products than they would have done had they known the

truth about the Products.

Plaintiff’s Purchases and Damages

39. Plaintiff has purchased one or more of the Products in Broward

County, Florida, during the Class Period.

40. The Products purchased by Plaintiff were deceptively advertised

and marketed for the reasons previously alleged herein.

41.  With respect to the Products, Plaintiff and members of the Class
paid a price premium or received less than they bargained for, because Plaintiff
and members of the Class reasonably believed the Product could be used to
brew up to the cups of coffee specified on the label and in the advertising, not

less than that number of cups.

42. Likewise, if Plaintiff and members of the Class had known that the
Products could not be used to brew up to the number of cups of coffee specified

on the label and in the advertising, they would not have purchased the Products.

43. The Products are worth significantly less than what Plaintiff and

Rodger Smith v. Walmart, Inc.
Class Action Complaint
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members of the Class paid for, and/or is not what Plaintiff and members of the

Class reasonably intended to receive.

44.  Plaintiff re-alleges and incorporates by reference the allegations set
forth in each of the preceding paragraphs of this Class Action Complaint as if fully

set forth herein.

45.  Pursuant to Rule 1.220, Florida Rules of Civil Procedure, Plaintiffs
bring this class action and seeks certification of the claims and certain issues in

this action on behalf of a Class defined as:

All persons throughout Florida, who, within the four years preceding
the filing of the original Complaint (“Class Period”), purchased one

or more of the Products for personal use and not resale (“Class”).

46. Excluded from the Class are Defendant, their subsidiaries, affiliates,
and employees; all persons who make a timely election to be excluded from the
Class; governmental entities; and the Judge(s) to whom this case is assigned

and any immediate family members thereof.

47. Certification of Plaintiffs claims for class-wide treatment is
appropriate because Plaintiff can prove the elements of Plaintiff's claims on-a
class-wide basis using the same evidence as would be used to prove those

claims in individual actions alleging the same claims.

A. Numerosity

48. The members of the Class are so numerous that individual joinder

of all class members is impracticable.

Rodger Smith v. Walmart, Inc.
Class Action Complaint
Page 10 of 18
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49. The precise number of members of the Class is unknown to
Plaintiff, but it is clear that the number greatly exceeds the number that would
make joinder practicable, particularly given Walmart's comprehensive distribution

and sales network throughout Florida.

50. Members of the Class may be notified of the pendency of this action
by recognized, Court-approved notice dissemination methods, which may include

U.S. Malil, electronic mail, Internet postings, and/or published notice.

B. Commonality and Predominance

51. This Action involves common questions of law or fact, which
predominate over any questions affecting individual members of the Class. All
members of the Class were exposed to Defendants’ deceptive and misleading

advertising and marketing claims alleged herein.
52. Furthermore, common questions of law or fact include:

a. whether Defendant engaged in the conduct as alleged herein;

b. whether Defendant’s practices violate applicable law cited herein;
C. whether Plaintiff and the other members of the Class are entitled to

actual, statutory, or other forms of damages, and/or other monetary relief;

and

d. whether Plaintiff and the other members of the Class are entitled to

equitable relief, including but not limited to injunctive relief.

93. Defendant engaged in a common course of conduct in

contravention of the laws Plaintiff seeks to enforce individually, and on behalf of

Rodger Smith v. Walmart, Inc.
Class Action Complaint
Page 11 of 18

Case 4:21-cv-00245-BP Document 1-1 Filed 02/02/21 Page 12 of 27




the other members of the Class. Materially identical business practices, and
injuries are involved. Individual questions, if any, pale by comparison, in both
quality and quantity, to the numerous common questions that dominate this

action. Moreover, the common questions will yield common answers.

C. Typicalit

54. Plaintiffs claims are typical of the claims of the other members of
the Class because, among other things, all members of the Class were
‘comparably injured through the same uniform misconduct described herein.

Further, there are no defenses available to Defendant that are unique to Plaintiff.

D. Adequacy of Representation

55. Plaintiff is an adequate representative of the members of the Class
because Plaintiff's interests do not conflict with the interests of the other
members of the Class that Plaintiff seeks to represent. Plaintiff has retained
counsel competent and experienced in complex class action litigation.and Plaintiff
will prosecute this action vigorously. The Class’ interests will be fairly and
" adequately protected by Plaintiff and Plaintiff's counsel. Undersigned counsel has
represented consumers in a wide variety of actions where they have sought to

protect consumers from fraudulent and deceptive practices.

E. Declaratory and Injunctive Relief
56. Defendant has acted or refused to act on grounds generally
applicable to Plaintiff and the other members of the Class, thereby making
appropriate final injunctive relief and declaratory relief, as described herein, with
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respect to the members of the Class as a whole.

F. Superiority

57. A class action is superior to any other available means for the fair
and efficient adjudication of this controversy, and no unusual difficulties are likely
to be encountered in the management of this class action. The damages or other
financial detriment suffered by Plaintiff and the other members of the Class are
relatively small compared to the burden and expense that would be required to
individually litigate their claims against Defendant, so it would be impracticable for
members of the Class to individually seek redress for Defendant's wrongful
conduct. Even if the members of the Class could afford individual litigation, the
court system could not. Individualized litigation creates a potential for inconsistent
or contradictory judgments; and increases the delay and expense to all parties

and the court system and thereby unnecessarily clogging of dockets.

58. By contrast, the class action device presents far fewer management
difficulties and provides the benefits of single adjudication; economy of scale, and
comprehensive supervision by a single court. Given the similar nature of the
members of the Class’ claims and the absence of material or dispositive
differences in laws upon which the claims are based, the Class will be easily

managed by the Court and the parties.

FIRST CAUSE OF ACTION:

VIOLA'HON OF THE FLORIDA DECEPTIVE AND UNFAIR TRADE
PRACTICES ACT, FLA. STAT. § 501.201 et seg

59. Plaintiff re-alleges and incorporates by reference the allegations set
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forth in the preceding paragraphs of this Complaint as if fully set forth herein

verbatim.

60. This cause of action is brought pursuant to the Flonda Deceptive

and Unfair Trade Practices Act, Sections 501.201 to 501.213, Florida Statutes.

61. The express purpose of FDUTPA is to “protect the consuming
public . . . from those who engage in unfair methods of competition, or
unconscionable, deceptive, or unfair acts or practices in the conduct of any trade

or commerce.” Section 501.202(2), Florida Statutes.

62. Section 501.204(1), Flonda Statutes declares as unlawful “unfair
methods of competition, unconscionable acts or practices, and unfair or
deceptive acts or practices in the conduct of any trade or commerce.

63. The sale of the Products at issue in this cause were “consumer
transactions” within the scope of FDUTPA.

64. Plaintiff and all Class members are “consumers” as defined by
Section 501.203, Florida Statutes.

65. The Product is a good within the meaning of FDUTPA and
Defendant is engaged in trade or commerce within the meaning of FDUTPA.

66. Defendant's unfair and deceptive practices are likely to mislead —

and have misled — reasonable consumers, such as Plaintiff and members of the

Ciass, and therefore, violate Section 500.04, Florida Statutes.
67. Defendant has violated FDUTPA by engaging in the unfair and

deceptive practices described above, which offend public policies and are
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immoral, unethical, unscrupulous and substantially injurious to consumers.

68. Specifically, Defendant marketed, advertised, and sold the Products
in a deceptive, false and misleading manner since the representations contained
on the Products cause reasonable consumers of the Products to believe the
Products could be used to brew up to the number of cups of coffee specified in

the advertising and on the label.

69. Plaintiff and all Class Members have been aggrieved by
Defendant’'s unfair and deceptive practices in violation of FDUTPA, in that they
purchased and consumed Defendant's deceptively labeled and marketed

Products.

70. Reasonable consumers rely on Defendant to honestly market and
advertise the Products in a way that does not deceive reasonable consumers into
believing they are purchasing a Product that could be used to brew up to the
number of cups of coffee specified on the label and in the advertising, when the

truth is that the Products can brew significantly less than that amount.

71. Defendant has deceived reasonable consumers, like Plaintiff and
the Class, into believing the Products were something they were not.

72. Plaintiff and all Class Members suffered damages and are entitled
to injunctive relief.

73. Pursuant to sections 501.211(2) and 501.2105, Florida Statutes,

Plaintiff and the Class make claims for damages, attorney’s fees and costs. The

damages suffered by the Plaintiff and the Class were directly and proximately
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caused by the deceptive, misleading, and unfair practices of Defendant.
Additionally, pursuant to Section 501.211(1), Florida Statutes, Plaintiff and all
Class Members seek injunctive relief for, infer alia, the Court to enjoin
Defendant’s above-described wrongful acts and practices, and for restitution and

disgorgement.

74. Plaintiff seeks all available remedies, damages, and awards as a

result of Defendant’s violations of FDUTPA.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff, individually, and on behalf of all others similarly
situated, pray for relief pursuant to each cause of action set forth in this

Complaint as follows:

A. For an order certifying that the Action may be maintained as a class
action, certifying Plaintiff as representative of the Class, and
designating Plaintiff's attorneys Class counsel;

'B. For an award of equitable relief for all causes of action as follows:
1. Enjoining' Defendant from continuing to engage, use, or
employ any unfair and/or deéeptive business acts or practices
related to the design, testing, manufacture, assembly, development,
marketing, advertising, or sale of the Products for the purpose of
selling the Products in such manner as set forth in detail above, or
from making any claims found to violate FDUTPA or the other

causes of action as set forth above;
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2. Restoring all monies that may have been acquired by
Defendant as a result of such unfair and/or deceptive act or

practices; and

C. For actual damages in an amount to be determined at trial for all

causes of action;

D. For an award of attorney’s fees and costs;

E. For any other relief the Court might deem just, appropriate, or
proper; and

F. For an award of pre- and post-judgment interest on any amounts
awarded.

DEMAND FOR JURY TRIAL )
Plaintiff hereby demands trial by jury on all issues so triable.
Submitted: December 29, 2020.

By: /s/ Joel Oster
Joel Oster :
Law Offices of Howard Rubinstein, P.A.
22052 W. 66! St., #192
Shawnee, KS 66226
Telephone: 913-206-7575
Fax: 561-688-0630

Email: joel@joelosteraw.com
ATTORNEYS FOR PLAINTIFF

Lydia S. Zbrzeznj

Florida Bar No. 98181

Nicholas T. Zbrzeznj

Florida Bar No. 98181

SOUTHERN ATLANTIC LAW GROUP, PLLC
99 6th Street SW

Winter Haven, FL 33880

Telephone: (863) 656-6672
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Facsimile: (863) 301-4500

Emails: lydia@southematlanticlaw.com
nick@southernatlanticlaw.com
kara@southernatlanticlaw.com
mark@southernatlanticlaw.com
ATTORNEYS FOR PLAINTIFF
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